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This memorandum addresses issues associated with solid waste collection/disposal franchise fees. It presumes no member jurisdiction of the Agency has implemented mandatory collection services, which would require separate analysis under Proposition 218 property related service fee provisions.
General Background - A franchise is a negotiated contract between a private enterprise and a governmental entity for the long-term possession of land. Santa Barbara County Taxpayers Assoc. v. Board of Supervisors (1989) 209 C.A.3d 940, 949. Traditionally, franchises have been created when a governmental agency authorizes private companies to set up their infrastructures on public property in order to provide public utilities
 to the public; i.e., when railroad, gas, water, telephone, or electric companies set up tracks, pipes, poles, etc across the streets and other public ways of a city. (See Pub. Util. Code §6001 et seq.).  
However, the courts have also recognized that a city may set up franchises not only regarding the traditional utilities, but also pertaining to other services needed by the public such as ambulance services, garbage collection, and television cable services. It has been held that an ordinance awarding a 10-year right to an ambulance company to operate in the city was lawful franchise because ". . .  a municipality under its police powers may provide for the health, safety and welfare of its inhabitants and . . .  if the use of a franchise can be an effective instrument or tool in the providing of a more effective service, then certainly it is justified. By the use of a franchise the city can guarantee that the service will always be available; that it will be efficient and adequate; and that the operators will be qualified to act under emergency conditions". Saathoff v. City of San Diego (1995) 35 C.A.4th 697, 704 (citing Ray v. City of Owensboro (Ky. 1967) 415 W.W.2d 77, 79).
Garbage collection is not a traditional or statutorily specified public utility, but it appears such service could, and would be found, properly subject to a franchise if the governmental entity so chose.  Numerous decisions have upheld the validity of garbage collection contracts against the charge that such services should have been awarded through a franchise process. "However, as we have stated, when faced with the issue of whether a government could establish a certain type of franchise, the courts have defined franchises more broadly to include other public services which require the use of public streets and ways." Id. at pg. 703. 
Consistent with those rulings broadening the scope of permissible franchise activities, the state legislature has declared that those aspects of solid waste handling which are of local concern, including the frequency, means and manner of collection, may be let by local governmental agencies either by contract or franchise, and be exclusive or non-exclusive. (California Integrated Waste Management Act of 1989, Pub. Resources Code §'s 40000-49620)
Franchise Fees Generally - Franchise fees are paid for the governmental grant of a relatively long possessory right to use land, similar to an easement or a leasehold, to provide essential services to the general public. (See Cox Cable San Diego, Inc. v. City of San Diego (1987) 188 C.A.3d 952, 966; Gov. Code §25530 permitting counties to rent property based on the highest bid, not based on costs; Gov. Code §50335 authorizing local governmental entities to convey easements to utilities on the basis of contractual negotiation, and not costs).

In discussing what a franchise fee is (pre Propositions 218 and 26), the court in Santa Barbara County Taxpayers Assoc., supra, at pgs. 949-950, in which it held that franchise fees were appropriately excluded in calculating a county's appropriation limit, noted that following:
"Although franchises may be taxed like other forms of property, fees paid for franchises are not taxes, user fees or regulatory licenses.
By contrast, user fees or charges are typically cost recovery charges imposed upon individual citizens for the specific, temporary use of public property and/or services.
Consequently, franchise fees collected for grants of rights of way are not 'proceeds of taxes" under article XIII B, section 8, subdivision (c). These fees are not use fees or charges, nor are they for regulatory licenses. Franchise fees need not be included in calculating the appropriations limit".

As discussed below, the foregoing analysis now must be read in conjunction with the recent adoption and implementation of Proposition 26.

Impact of Proposition 26 - Subsequent to the characterization of franchise fees in Santa Barbara County Taxpayers Assoc., supra, Proposition 26 was adopted in November 2010, amending the definition of "tax" as contained in Article XIII C of the California Constitution. In sum, the measure prohibits a local government from enacting, increasing, or extending any levy, charge, or exaction of any kind without voter approval unless one of 7 exceptions can be identified. Prop. 26 is effective as November 3, 2011 and does not apply to levies, charges or fees existing as of the effective date unless they are "increased" or "extended".  The 7 exceptions to a tax are contained in Article XIII C, §1, subd. (e), and are as follows:
"(e) As used in this article, "tax" means any levy, charge, or exaction of any kind imposed by a local government, except the following:


(1) A charge imposed for a specific benefit conferred or privilege granted directly to the payor that is not provided to those not charged, and which does not exceed the reasonable costs to the local government of conferring the benefit or granting the privilege.

(2) A charge imposed for a specific government service or product provided directly to the payor that is not provided to those not charged, and which does not exceed the reasonable costs to the local government of providing the service or product.

(3) A charge imposed for the reasonable regulatory costs to a local government for issuing licenses and permits, performing investigations, inspections, and audits, enforcing agricultural marketing orders, and the administrative enforcement and adjudication thereof.

(4) A charge imposed for entrance to or use of local government property, or the purchase, rental, or lease of local government property.

(5) A fine, penalty, or other monetary charge imposed by the judicial branch of government or a local government, as a result of a violation of law.
(6) A charge imposed a condition of property development. 
(7) Assessments and property-related fees imposed in accordance with the provisions of art. XIII d.

The local government bears the burden of proving by a preponderance of the evidence that a levy, charge, or other exaction is not a tax, that the amount is no more than necessary to cover the reasonable costs of the governmental activity, and that the manner in which those costs are allocated to a payor bear a fair or reasonable relationship to the payor's burdens on, or benefits received from, the governmental activity."


Under Prop. 26, franchise fees could avoid being classified as a tax under subsections (e)(1) and (e)(4) above. Under subsection (e)(1), the franchise fee would have to be tied to actual costs incurred by franchisor (Agency member jurisdictions), such as a road study detailing the wear and tear on roads, the cost of repair, and the percent attributable to refuse collection services.  

Under subsection (e)(4), if the franchise fee were truly based on the use of public property, i.e., the roadway system, there does not appear to be the "reasonable costs" limitation found in the other tax exceptions of Prop. 26. Presumably a franchisor could charge a franchise fee in any amount the market would bear (although such fees would no doubt be passed on to the end user, the ratepayer).
 Whether a court would agree with such a characterization is unknown.

As to the Upper Valley Waste Management Agency itself, under the Joint Powers Agreement, the Agency is authorized to "establish rate, tolls, tipping fees, rentals and other charges in connection with FRANCHISE SOLID WASTE HANDLING SERVICES, as well as any and all services provided by the AGENCY, and to include in such rates and charges amounts necessary to carry out those purposes described in Section 3 of the AGREEMENT." JPA, §6.1(b). So clearly the Agency could institute regulatory fees for carrying out programs it engages in, as long as the fees did not exceed the cost of providing those programs. This could also include tipping fees charged at landfills to fund waste diversion programs or other solid waste handling services as authorized by Public Resources Code §40059.

But it does not appear the Agency would have the ability to levy a franchise fee in traditional sense of the word. It does not, of itself, own any property to which a possessory or use grant could attach. Rather, the roadways are under the jurisdiction and ownership of the individual member jurisdictions. So reasonable cost exclusion contained in subdivision (e)(4) would not appear applicable.

� In its broad sense, a "public utility" is "a business or service which is engaged in regularly supplying the public with some commodity or service of public consequence, such as electricity, gas, water, transportation, telephone or telegraph service. Glenbrook Development Co. v. City of Brea (1967) 253 C.A.2d 267, 272.


� See 'Proposition 26 Implementation Guide, April 2011', League of California Cities
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