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I. Background

Over the past two and half years, members of the Napa County Commission on Aging's (COA) Caregiver Fingerprinting Ad Hoc Committee have been working on a plan to ensure the safety and security of all elders and/or dependent adults (persons with disabilities) who rely on others to care for them in their own homes.  The COA advocated for and was instrumental in the passage of the In-Home Supportive Services (IHSS) Public Authority Board Resolution 05-09 on December 20, 2005, that authorized the IHSS Public Authority to access the summary criminal history information of persons who are seeking enrollment in the Napa County In-Home Supportive Services Public Authority Registry.

Beginning in 2006, the COA Fingerprinting Ad Hoc Committee began exploring the feasibility of a fingerprinting and background check program that includes all Napa County in home caregivers and agencies (see Attachment 1 for a listing of Committee members).  The purpose of this program would be to protect Napa County seniors and dependent adults by identifying and screening out caregivers looking to prey upon one of Napa County’s most vulnerable populations.  A draft plan was presented to the Napa County Board of Supervisors on March 27, 2007, proposing the creation of a permit system for home service workers and businesses which serve elders and/or dependent adults within Napa County. The proposed permitting process would require that any individual or business seeking to provide personal and/or household services for an elder and/or dependent adult for compensation be screened and fingerprinted for past criminal activity. Individuals or businesses convicted of certain prior offenses would be prohibited from providing care. The permit requirement as presently drafted would not apply to a public authority, or a non-profit consortium which has been established by the county Board of Supervisors to implement an In-Home Supportive Services Program as described in Welfare and Institutions Code sections 12301.6. et seq. 
II. Elder Abuse in Napa County

The study of elder abuse is still in its infancy.  There is no official system for comprehensively tracking its incidence at the county level.  Some inference can be drawn from national statistics, where it is estimated that between one and two million Americans age 65 or older have been injured, exploited, or otherwise mistreated by persons on whom they depended for care or protection.  (Elder Mistreatment: Abuse, neglect and Exploitation in an Aging America. 2003.  Washington, DC: National Research Council Panel to review Risk and Prevalence of Elder Abuse and Neglect.)  Research suggests that only one in four incidents of elder abuse in domestic settings come to the attention of authorities – not taking into account instances of self-neglect.  (Pillemer, Karl, and David Finkelhor. 1988. “The Prevalence of Elder Abuse: A Random Sample Survey,” The Gerontologist, 28: 51-57.)  And, it is estimated that there are at least 5 million cases of financial abuse of the elderly each year, of which only one in twenty-five are reported.  (Wasik, John F. 2000. “The fleecing of America’s Elderly, Consumers Digest, March/April.)

Currently, 16% of Napa County’s population is age 65 or older. It is projected that by 2020 Napa County’s older adult population will increase by at least 35 percent. As the senior population continues to rapidly grow, we anticipate a commensurate increase in the number of elder abuse cases that will be reported.  In Napa County, over the past five years, the number of cases of abuse perpetrated by others has grown by about 34 percent.  Coupled with the fact that many cases of elder abuse go unreported for a variety of reasons, elder and dependent adult abuse is a growing concern.  

Many older and dependent adults will require some type of in home care as they age and face increasing frailty.  Finding appropriate, qualified and trusted care can be a challenge. Some seniors find someone to assist them by contacting home care agencies that receive little or no governmental oversight or they can hire an independent caregiver with no criminal background check.  Currently, there are about 3,000 caregivers and 17 home health care agencies in Napa County.  The home caregiver industry is one of the fastest growing industries, and currently has little or no regulation.  The growing number of seniors and the increasing numbers of unregulated health care workers are increasing the risk of Napa County’s seniors’ safety and well-being.

In Napa County, there have been a number of cases of elder abuse that may have been prevented if a caregiver screening and permitting program had been in place.

For example, in the case of the People vs. Comerliner Hunter, Ms. Hunter pled no contest to a count of felony theft against an elder. Ms. Hunter was the caretaker of the elderly victim. She stole a blank check from the victim’s home to pay her own rent. Ms. Hunter’s criminal history included prior drug abuse convictions, and she was on felony probation for a grand theft conviction.  She was also accused of stealing from two elders in Solano County and convicted in one of two cases of Grand Theft. The other victim passed away prior to the prosecution.  
The Hunter matter is typical of cases throughout California and the nation involving care providers with criminal backgrounds serially victimizing their in home care recipients. The San Diego case of the People vs. Mary Talton involved a defendant care provider who embezzled money from the victim care recipient.  The defendant had a rap sheet that went back to 1976 and included convictions of forgery, welfare fraud, petty theft, assault, and battery.  Not only were the convictions numerous, but many of the convictions occurred outside of California.  It is not uncommon for care providers to relocate to a different state and continue their pattern of victimizing behaviors.
III. Federal & State Legislation

The safety and security of the growing senior population is a concern for both State and Federal legislatures.  The Medicare Prescription Drug, Improvement, and Modernization Act of 2003 (PL 108-173), created a pilot program for conducting statewide and national fingerprint checks of caregivers in seven states.  The pilot program began operation in January, 2005, and will continue until September, 2007.  About 5,000 job applicants have thus far been rejected due to the background checks in this pilot program.  The Patient Safety and Abuse Prevention Act, S. 1577, has been introduced to expand the pilot program to all 50 states.  S. 1577 would create a coordinated, nationwide system of State criminal background checks of employees of long-term care facilities and providers with direct patient access.  According to the legislation, the purposes of this Act would be:
1. To greatly enhance the chances of identifying individuals with problematic backgrounds who move across State lines;
2. To stop individuals who have a record of substantiated abuse or a serious criminal record from preying on helpless elders and individuals with disabilities; and
3. To provide assurance to long-term care employers and the residents they care for that potentially abusive workers will not be hired into positions of providing services to the extremely vulnerable residents of our nation’s long-term care facilities. 
In July, 2007, the Napa County Board of Supervisors unanimously approved sending a letter of support for the passage of S. 1577 to Federal legislators.
Here in California, the Home Care Services Act of 2007 (AB 853 – Jones) is still pending in the Assembly.  The Home Care Services Act of 2007 would require that individuals or entities operating home care organizations obtain a license from the Department of Social Services before home care services could be provided.  The bill would impose various licensure requirements on a home care organization and would also impose a civil penalty on any individual or entity that operates a home care organization without a license. The bill would also prohibit a home care organization from hiring an individual as a home care aide unless that individual meets certain requirements, including, but not limited to, demonstrating that he or she has specified language skills. The bill would require a home care organization to conduct background clearances on home care aides, as specified, and require home care aides to be free of active tuberculosis. The bill includes enforcement procedures and penalties for violations of the act. 
While the Home Care Services Act, as currently proposed, would not require individual home care workers to be licensed and screened, it would be a beginning for the regulation of home care businesses in California.
IV. Napa County Model
The work of the COA is administratively supported by the staff of the Comprehensive Services for Older Adults Division (CSOA) of the Napa County Health and Human Services Agency (HHSA).  As a part of this administrative support, CSOA staff have studied various structures for effectuating the COA’s proposal to require permits for in home care givers.

It is recommended that consideration be given to a relatively simple permit system.  In this model, program staff would process permit applications, receive and review California Department of Justice fingerprint results, Department of Motor Vehicle results, screen active permits for wrap-back (wrap-backs refers to the process by which the permitting agency would receive automatic notification by the Department of Justice if the permit holder were to commit a subsequent offense after the time of the initial live scan process)  results, and maintain a web-listing of active permit holders. It is also recommended that permits be renewed periodically. 
This system could be operated by a designated community based organization pursuant to a memorandum of understanding with either the County or a consortium of local governments.  Alternatively, it could be separately operated in each City and by the County in unincorporated areas.  However, staff does not recommend this multi-agency structure because of its complexity.  The system could also be operated by a branch of the Napa County government.  If the system were to be operated by the county, possible departments to house this program include the Sheriff’s department, the County Executive Office, the District Attorney’s office, or HHSA, which already conducts background checks for in home caregivers carried on the registry of the In Home Supportive Services Program.  

V. Estimated Program Costs

Based on this simple model, and assuming that the program were operated by a branch of County government and would not require the creation of a new, free-standing office, first year costs are estimated at approximately $108,500, plus the costs of fingerprinting. This dollar amount includes start-up costs such as computer, software, office supplies, etc.  
To recoup these costs, applicants for the permit could be charged an application processing fee of $100, which would cover LiveScan fees (about $10 per application), Department of Justice fees (about $32 per applicant) and Department of Motor Vehicle fees (about $5 per applicant).  Second year costs are estimated at $106,000 - due to projected staff salary and benefit increases- plus the costs of fingerprinting.  
There   are an estimated 3,000 caregivers currently working in Napa County. If 1,900 permits were processed in the first year, program costs would be covered by the application fees.  
Staff and members of the Ad Hoc Committee are recommending that permits be renewed annually or at minimum every other year.   
For a more detailed assessment of program cost estimates, please refer to Attachment 2.  
It is also estimated that a non-profit agency would be able to house a similar model at a reduced cost. The Ad Hoc Committee and staff do not recommend delegating regulatory responsibility to a non-governmental entity, due to the due process, investigative, and enforcement activities implicit in the permit process.
VI. Concerns/Considerations

a. Fingerprinting Considerations
· FBI fingerprint results may not be obtainable by the selected implementing agency.  To receive FBI fingerprint results, state legislation must expressly authorize the implementing agency to receive these results.  In addition, the state legislation must be approved by the U.S. Attorney General before the FBI releases criminal records.  Without this multistate information available through the FBI system, caregivers who move from state to state looking to prey on seniors will not be detected by the proposed permit screening process if they do not have a criminal record in the state of California.  The Fingerprinting Ad Hoc Committee has concluded that FBI fingerprint checks are a significant and necessary component of the caregiver permit ordinance and may pursue state legislation to allow for FBI fingerprint checks.
· As a condition of receiving fingerprint results from the California Department of Justice (DOJ), and wrap-backs on fingerprinted caregivers, program staff would have to continually monitor active and expired caregiver permits so as not to receive information on a person who is no longer working as a caregiver.  If a renewal process for permits is implemented for caregivers, protocols would have to be developed to track registered caregivers whose permits have expired in order not to receive a wrap-back finding on a caregiver no longer registered. 
· Napa County’s risk of exposure for abuse and neglect incidents committed against elders and dependent adults by registry approved caregivers requires further analysis, including legal review. Also, consideration should be given to the risk that would arise if a caregiver with a significant criminal record were not detected and screened out by the permit system.

· Delays in obtaining background checks results could discourage caregivers from complying with a permitting ordinance.  The Department of Justice fingerprint results typically are received in less than a week, however, the In Home Supportive Services Public Authority has experienced delays of a month or longer, for a variety of reasons.  If caregivers cannot receive a permit, thus allowing them to work in a timely fashion, they might not apply for permits.

b. Ordinance Considerations
· The COA Fingerprinting Ad Hoc Committee has drafted an ordinance for caregiver permitting (Attachment 3), which currently includes domestic, and personal care providers and agencies serving older and dependent adults. Under the original draft ordinance that was presented to the Board of Supervisors on March 27, 2007, by the COA, the definition of “household services” was included. Household services were defined to mean household cleaning, washing dishes, washing clothes or laundry. This raised the question of whether individuals or agencies providing household services and not personal services would also be required to apply for a permit when providing services to an elder or dependent adult.  On the other hand, there are cases when a worker providing only household services will move into a personal care provider role as they foster a relationship with an older or dependent adult.  The current revision of the attached ordinance draft eliminates the household services definition and instead limits jurisdiction to personal and domestic services. The question of who needs to be permitted must be clearly defined in a way that will be reasonable, but will also protect older and dependent adults in the most effective manner.
· The draft ordinance is currently written to include both individuals and home care agencies.  If a home care agency is located outside of Napa County, but employs individual caregivers to work in Napa County, the question arises whether the agency itself will be required to apply for a permit.
· The proposed ordinance designates the position of “Caregiver Coordinator”.  If it is ultimately decided that the system should be operated by a branch of County Government, this will require a classification study by the County’s Human Resources Department to determine the appropriateness of this proposed classification
· The system will also need to be reviewed to determine the extent to which personal information collected from permit applicants becomes available to the recipient of services, the public, or others.
· Consideration should be given to expanding the scope of the proposed permit initiative to include all caregivers in the county, including those employed through the IHSS Program.  The Ad Hoc Committee has been operating under the assumption that local governments do not have the authority to curtail the right of recipients of IHSS to hire whomever they want.  Excluding IHSS non-registry IHSS providers from permit requirements would create an anomalous situation where only certain recipients of this government funded program would be without the protection of criminal background checks.  County Counsel has recently indicated that it may be permissible to include IHSS providers in the permit process.
· There are logistic challenges to the creation of a county-wide ordinance that would encompass all cities and jurisdictions.  Among other things, no one entity, including the County, has the authority to impose a permit requirement throughout Napa County.  Three regulatory structures have thus far been considered.  Number two below would be the easiest structure to implement:
1. The county could pursue a legislative solution at the state level granting county governments jurisdiction to impose a caregiver permit program.

2. Each city and town within the county, plus the county itself, could enact separate, interlocking ordinances, providing for consolidated staffing and enforcement (similar to the Animal Control permit model now in place).

3. Create an umbrella organization under a joint powers agreement that would include all jurisdictions within Napa County.  
c. Workforce Concerns

· With a permit and background check requirement, there is the possibility that caregivers will leave Napa County and/or the care giving profession because they cannot afford the fees, they cannot pass the screening process, or other reasons.  When the In Home Supportive Services Public Authority implemented the fingerprint requirement for their registry providers, the Public Authority lost about one-third of its registry providers.  In the Public Authority’s case, many registry providers could have found work as a provider outside of the registry; however, this brings up the concern that proficient caregivers who cannot afford, or who do not want to pay the costs of a permit will change professions or stop working in the County.  On the other hand, caregivers with a record, or caregivers who cannot pass the screening process could potentially find work illegitimately thus creating an underground market.
· Consideration should be given to the enforceability of such an ordinance. Many older and dependent adults may choose for various reasons to hire caregivers (whether intentionally or not) that have not been screened or approved by the registry.  Violations of the ordinance either by individuals or adult home services businesses would have to be enforced if the program’s credibility and viability were to be maintained.  Consideration should be given whether violations of the ordinance will result in simple fines or whether misdemeanors charges should be included. 
· It is unknown whether a significant number of caregivers currently working in Napa County are undocumented.  If this were the case, implementation of a permit system could lead to a reduction in the available workforce.  It is unknown whether there would be sufficient persons willing to enter this field to make up for such a loss.  If not, it could lead to a shortfall in the number available caregivers necessary to serve the older adult and dependent population.
d. Other Program Components
· The COA Fingerprinting Ad Hoc Committee has identified basic training and on-going education as integral elements of the permitting process. Although not included in the proposed ordinance, the committee is advocating for the eventual implementation of this educational component. Some older and dependent adults may assume that caregivers that have received a county issued permit will have the requisite training to competently perform their trade.  If a caregiver training/education component were added to the permit requirement, the cost of the caregiver permit initiative would increase.
VII. Other Questions
a. Would the permit screening process include a DMV record check?  
A DMV record check is available for outside parties for certain permitted uses.  Napa County would most likely be able to obtain the records of individuals under the category and authority of a “Legitimate Business”, which includes receiving records to verify the accuracy of personal information submitted by individuals for the purpose of preventing fraud, pursuing legal remedies against, or recovering on a debt or security interest against the individual.

The cost of receiving DMV records is $5.00.  DMV reports include any reportable accidents and abstracts, as determined by California Vehicle Code Section 1808.

The processing of a record request can take up to two weeks and all requests are subject to a 10 day delay before processing by the DMV.  If DMV record checks were included in the permit screening process, the actual receipt of the permit by the caregiver could be delayed a month or longer.
b. What would happen when a permitted caregiver has a conviction once permitted?
The proposed model includes the tracking of permitted caregivers.  If a permitted caregiver or business were subsequently convicted of a crime, protocols would have to be developed to alert the older/dependent adult or agency of such violations.  Protocols would need to address the processing of permit revocations and the establishment of appeal rights for those caregivers whose permit is being revoked.  
c. Permit Renewals  
If the permits expired annually or every other year, the older and dependent adult would be able to confirm that a permit is valid, similar to a driver’s license.  Permits subject to renewals would also allow for fees to be collected, which would help cover the ongoing operational costs of the program.  Consideration should also be given to include a caregiver number and the registry’s phone number with which the older and dependent adult could call to verify that a permit is currently valid.  Verifications of permits could also be accomplished via the posting of active permits on a registry website.  Self-initiated verification on the validity of permits would require significant and ongoing community education.
d. How will older and dependent adults become aware of the permit requirement?
The COA Fingerprinting Ad Hoc Committee has recommended a coordinated and ongoing community education component to ensure that older and dependent adults become aware of any new permit system.  The education component would be conducted in partnership with relevant community agencies.  A plan for the education component would need to be developed, including such considerations as who would provide the education, what types of methods would be used to provide the education (such as community forums and advertising), and the frequency of the educational outreach.
e. How will the ordinance work with other Napa County jurisdictions?

This raises the jurisdictional question of whether a single Napa County caregiver permit ordinance would work to regulate caregiver practice in the five incorporated cities and towns as well as the unincorporated areas of the County, or only in the unincorporated areas. The Ad Hoc Committee has recommended that consideration be given to a system of interlocking ordinances adopted by each city and town and by the County.  Regardless of the legal construct, implementation of a permit system would require a high level of cooperation and coordination among the six local governments.
f. How would the ordinance be enforced?

Enforcement would be “incident-driven” and depend on the location where the violation occurred. If a County-wide ordinance were enacted that applied within city limits, cooperation of city police departments would be essential to enforce and ensure appropriate investigation of violations of the ordinance.  Staff recommends that the enforceability of such an ordinance is critical and that it  clearly be delineated in the adopted multi-jurisdictional agreement.  Because the selection of a caregiver is ultimately the older and dependent adult’s choice, enforcement of a permit system would depend largely upon the community education component of this initiative, and the public’s willingness to notify law enforcement if non permitted caregivers are working or trying to work. As mentioned above, to combat and prevent elder and dependent adult abuse, implementation of the caregiver permit program would require a vigorous and on-going community education campaign.
g. Are there other considerations to be researched?

Additional study will be required regarding the incorporation of due process requirements in any permit program.  Considerations include the development of objective standards for the denial of permit applications, standards for the suspension or revocation of permits, appeal processes, the forum for each level of appeal, designation of the entity with formal authority over the permit system, the extent of investigatory activities that will be conducted in the event of complaints or reports of unpermitted caregivers, the question of whether the permit authority will have a duty of due diligence to monitor the community for unpermitted workers, the manner in which enforcement actions will be conducted, the question of whether existing law enforcement agencies will participate in investigation or enforcement, risk management of the permit authority, and liability insurance coverage for the authority.  Until these issues have been fully investigated, it will not be possible to finalize the true cost of creating and operating a permit system.
Attachment 1 

Napa County Commission on Aging’s Ad Hoc Fingerprinting Committee Stakeholders (Present and Former)
· Betty Rhodes, Napa County Commission on Aging

· Naomi Dreskin-Anderson, Napa County Commission on Aging

· Dr. Kenneth Lee, Napa County Commission on Aging

· Marie Lucas, Napa County Commission on Aging

· Dr. Olive Jack, Napa County Commission on Aging

· Chuck Castellar, Behavioral Health Care Manager, Dept. Health and Human Services and Liaison for the HHS Department to the Commission on Aging;

· Bryan Tong, Assistant D.A. Elder Abuse Prosecuting Attorney; 

· Suzanne Shiff, Former Executive Director for the Public Authority IHSS Program and Napa County Commission on Aging;

· Hanna Euser, Registry/Training Specialist, Public Authority IHSS Program 

· Terri Restelli-Deits, Planner for the Area Agency on Aging Serving Napa and Solano and Napa County Commission on Aging; 

· Cheryl Diehm, for Congressman Mike Thompson; 

· Sarah Gorodezky, Executive Director of Hospice of Napa Valley; 

· Katie Rubin, Senior Caregiver Referral Coordinator for the Volunteer Center; 

· Trisha Tortolani, Volunteer Center of Napa Valley

· Caryl Hallberg, Executive Director of the Volunteer Center; 

· Commander Andy Lewis, Napa Police Department; 

· Imelda Preciado, Records Supervisor for the Napa Police Department; 

· Lieutenant Erik Erickson and Lisa Claudino, Napa County Sheriff’s Department; 

· Joice Beatty, IHSS Advisory Committee Chairperson; 

· Kathy Lenning and Rubin Faria, Napa Elder Abuse Project.

· Gary Lieberstein, Napa County District Attorney

· Jim Leddy, Executive Director of NCTPA

· Kaitlin Brady, HHSA Staff Services Analyst

· Nancy Schulz, HHSA IHSS Public Authority Manager

· Jane Hinshaw, DA Investigator

· Kimberly Geis, Owner – Hearts that Matter

· Kristi Lesnewich, Attorney – Legal Aid of Napa Valley

· Rob Paul, Napa County Deputy County Counsel

· Janice Killion,  Napa County Deputy County Counsel

· Pat Tyrrell, Napa County Deputy County Counsel

· Elizabeth Mautner, Napa County Ombudsman Program

· Gene Lyerla, NSO

· Kathy Beemer, Volunteer Center of Napa Valley
· Phyllis Hunt, Volunteer Center of Napa Valley
Attachment 2-Program Expenses and Identified Revenue
a. Estimated Expenses:

One time costs:

· Infrastructure related-desk, cubicle, computer, phone, etc.- $5,000
· Website set up- $2,500
· Database set up- $1,000
Total one-time costs: $8,500
Re-occurring costs:

· Staffing- 1st year- $70,000, 2nd year -$76,000
· Office supplies- $15,000
· Printing and postage- $5,000
· Other admin costs- $10,000
· Fingerprinting costs- $42 * # applicants
Total re-occurring costs: $100,000 plus COLA (staff salary and benefit increases) + fingerprinting costs

b. Estimated Revenue:

· $100 * # applicants

To cover the base cost of $108,500 in the 1st year, a minimum of 1,900 caregivers will have to apply to become permitted.

Attachment 3-Draft Ordinance
ORDINANCE NUMBER O‑

ADOPTED ON _________________

AN ORDINANCE AMENDING Title 5, OF THE NAPA COUNTY CODE BY ADDING  TITLE 5, CHAPTER 5.60, RELATING TO REQUIREMENTS FOR PERMITS FOR ELDER AND/OR DEPENDENT ADULT HOME SERVICE WORKERS AND ELDER AND/OR DEPENDENT ADULT HOME SERVICE BUSINESSES

Whereas the County of Napa joins the State in declaring that elders and dependent adults, as explained in Penal Code section 368(a), are deserving of special protection, and; 

Whereas elders and dependent adults may have mental or physical impairments that make them less able to protect themselves, to understand and report criminal conduct, or to testify in court proceedings on their own behalf; and

Whereas crimes against elders and dependent adults are particularly destructive given the mental and physical impairments they face, particularly because the ability to recover from the harm is significantly diminished; and

Whereas the types of abuses committed against elders and dependent adults include financial abuse, physical abuse, neglect, isolation and false imprisonment, and emotional abuse; and

Whereas perpetrators of crimes against elders and dependent adults specifically target elders and dependent adults to commit crimes against; 

Whereas perpetrators commonly falsely befriend the elder and dependent adult to deceive that person; and

Whereas perpetrators of crimes against elders and dependent adults are frequently persons whom the elder or dependent adults know and trust, including persons who are employed to perform home services or in-home services; and

Whereas perpetrators of crimes against elders and dependent adults often have criminal records, which if made known would signal that they are more likely to abuse elder and dependent adults; and

Whereas the regulation of persons who provide home services or in-home services to elders and dependent adults would protect elders and dependent adults from persons who prey on elders and dependent adults; and

Whereas, the Board of Supervisors of the County of Napa finds and declares that the purpose of the ordinance is:

(1)
to protect the health and welfare of elders and dependent adults;

(2) 
to ensure that persons who serve in a position of trust by providing home services or in-home services to elders and dependent adults have not committed crimes which signal the potential for abuse; and 

(3) 
to provide elders and dependent adults knowledge that the person whom they employ has, at a minimum, been subject to a criminal background check.

NOW, THEREFORE, BE IT ORDAINED by the Board of Supervisors of the County of Napa, as follows:

Section 1.
That Title 5 , of the Napa County Code be and is hereby amended by adding Title 5, Chapter 5.60, to read as follows:

PERMITS FOR ELDER AND/OR DEPENDENT ADULT HOME SERVICE WORKERS AND ELDER AND/OR DEPENDENT ADULT HOME SERVICE BUSINESSES
§5.60.10
Definitions
(a)  “Dependent Adult” has the same meaning as used in Penal Code section 368  (any person between the ages of 18 and 64, who has physical or mental limitations which restrict his or her ability to carry out normal activities or to protect his or her rights, including, but not limited to, persons who have physical or developmental disabilities or whose physical or mental abilities have diminished because of age.   "Dependent adult" includes any person between the ages of 18 and 64 who is admitted as an inpatient to a 24-hour health facility.)

(b) “Elder” has the same meaning as used in Penal Code section 368. (any person who is 65 years of age or older).

(c) “Elder and/or Dependent Adult Home Service Business” means any business for profit which employs, arranges, or contracts for one or more persons to perform personal or domestic services for elders and/or dependent adults. 

(d) “Home services” or “in-home services” means providing personal services to an elder and/or dependent adult, or personal services and domestic services in the elder and/or dependent adult’s temporary or permanent place of residence, which are intended to enable that individual to remain safely and comfortably in his or her own residence.  

(e) “Home services worker” or “in-home services worker” means any person that provides personal and domestic  services for compensation or any form of consideration. 

(f) “Limited caregiver permit” means a permit to work for profit as an elder and/or dependent adult home services or in-home services worker for a single elder and/or dependent adult only (rather than for multiple clients). 

(g) . 
(h) “Personal and domestic services” includes the following services for elders and/or dependent adults:  domestic services performed on a regular basis multiple times each week such as housework, meal preparation, meal clean-up, laundry, grocery and other essential shopping, other errands, heavy house or yard cleaning;  and/or personal services performed on a regular basis multiple times each week such as bathing, oral hygiene, grooming, dressing, feeding, , assistance with ambulation and/or transfers, care and assistance with medical apparatus,  taking an elder and/or dependent adult to and from medical appointments, or any other daily activity for which the elder or dependent adult needs the assistance of another, or any other similar acts. 
(i) “Caregiver permit” means a permit to work for profit as an elder and/or dependent adult home services or in-home services worker. 
The permit is valid for a period of one year with additional one year renewals available.

(j) “Public Authority” has the same meaning as used in Welfare and Institutions Code section 12301.6. 

§ 5.60.20
Permit -- Required 
(a)
It is unlawful for any person to act as an elder and/or dependent adult home service worker without a caregiver permit.  This section shall not apply to persons who are registered nurses, licensed vocational nurses, nurse practitioners, physician assistants, certified nursing assistants, physical therapists, home health aides, or similar occupations for which the person already possesses a valid and current state license or state certificate and has passed a state (and FBI) background check. 

(b)
It is unlawful for any person to operate an elder and/or dependent adult home service business without hiring employees who have obtained a caregiver permit.  An elder or dependent adult who hires a person to perform home services for the elder or dependent adult is not included within the meaning of elder and/or dependent adult care home service business.

(c)
This section  does not apply to a county board of supervisors, a public authority, or a non-profit consortium established to implement an In-Home Supportive Services Program as described in Welfare and Institution Code sections 12301.6. et seq.  

(d)
This section does not apply to a facility that is licensed and regulated by the State of California through a process that requires the facility’s employees to be the subject of a background check prior to employment.  

(e)
Violation of this ordinance is a misdemeanor, punishable by a fine, imprisonment in the county jail up to one year or a combination of both.

§5.60.30
Permit -- Application 

(a)
Each application for a permit to act as an elder and/or dependent adult home service worker or operate an elder and/or dependent adult home service business shall contain the following information and be submitted to the Caregiver Coordinator:

(1)
The full true name and any other names ever used by the applicant.

(2)
The current residential address and telephone number of the applicant.

(3)
Each residential and business address of the applicant for the five years immediately preceding the date of the application, and the inclusive dates of each address. 

(4)
All fictitious business names used by the applicant and the respective addresses of those businesses. 

(5)
Written proof that the applicant possesses a valid social security number; 

(6)
Written proof that the applicant is at least eighteen years of age unless the particular business has a different age requirement pursuant to state or federal law, in which case proof of the applicable state or federal law requirement shall be provided; or

.

(8)
Applicant’s height, weight, color of eyes and hair.

(9) 
Submit to a photograph (taken once at the time of application).(10)
Applicant's business, occupation and employment history for the five years immediately preceding the date of application, including addresses and dates of employment.
(11)
The name and business address of any employing individual elder and/or dependent adult or elder and/or dependent home service business within the last five years. 

(12)
Whether the applicant has ever had any license or permit issued by any agency or board, or any city, county, state or federal agency revoked or suspended, or has had any professional or vocational license or permit revoked or suspended within five years immediately preceding the application, and, if so, the reason for the suspension or revocation.

(13)
All criminal convictions of the applicant, including those dismissed pursuant to Penal Code section 1203.4, except traffic, and a statement of the dates and places of such convictions.

(14) 
The applicant’s fingerprints.

(16)
Such other identification and information as may be required to substantiate the matters required to be set forth in the application.

(b)
Each application for a permit to act as an elder and/or dependent adult home service business shall contain the following additional information:

(1)
DMV report

(2)
Proof of insurance as required by California law.
(c)
Each application for a permit to operate an elder and/or dependent adult home service business shall contain the following additional information:

(1)
The address of the proposed elder and/or dependent adult home service business.
(2)
The name and address of the owner and lessor of the real property upon which the business is to be conducted, and a copy of the lease or rental agreement.

(3) 
All business tax certificates.
(4)
Copies of all State licenses and permits for all services rendered by applicant’s elder and/or dependent adult home service business.  
(d)
An applicant for an elder and/or dependent adult home service business permit that is other than an individual must also furnish the following information:

 (1)
if the applicant is a corporation, a copy of its Articles of Incorporation, as filed with the California Secretary of State’s office, and the names and residential addresses of each of its current officers and directors, and of each stockholder holding more than twenty five (25) percent of the stock of the corporation;

(2) 
if the applicant is a partnership, the name and residential addresses of each of the partners, including limited partners;

(3)
if the applicant is a limited partnership, a copy of the limited partnership’s certificate of limited partnership as filed with the County Clerk;

(4) 
if one or more of the limited partners is a corporation, the applicant shall provide the information about that partner required by section 5.60.40;

(5)
if the applicant is a corporation or partnership, the name of the responsible managing officer, as described in Section 5.60.50 below.
(6)
the applicant must disclose if there have been any civil lawsuits in which the applicant or their employees were named as well as the jurisdiction of said lawsuits, if there have been any complaints made to the Better Business Bureau or other agency hearing complaints about such businesses. 




(e)
It shall be grounds for denial of a permit if an applicant makes any false or misleading statements in the application.
§5.60.40
Corporate Officers and Partners Deemed Applicants
Each corporate officer or partner of an elder and/or dependent adult home service business is deemed an applicant and each must provide the information required in section 5.60.30.
§5.60.50
Designation of Responsible Managing Officer
An applicant that is a corporation or partnership shall designate one of its officers or general partners to act as its responsible managing officer.  The responsible managing officer may complete and sign all applications on behalf of the corporate officers and partners.  In addition, the responsible managing officer must maintain a log of employees who have been granted caregiver permits and make that log available for inspection during regular business hours.  New persons designated as the responsible managing officer must be communicated in writing to the Caregiver Coordinator. 


§5.60.60
Permit – Fee

A filing fee in the amount adopted by resolution of the Board of Supervisors shall be paid by each applicant at the time of application and upon annual renewal thereafter.

§5.60.70
Permit Issuance or Denial; Grounds for Denial 
(a)
Upon submittal of a complete application, the Caregiver Coordinator shall conduct an investigation to determine an applicant’s fitness to conduct the business or occupation of Elder and/or Dependent Adult  Home Service Business and/or Elder and/or Dependent Adult  Home Service Worker.
(b)
 (c)
Except as otherwise provided in this Code, upon completion of the investigation of an applicant, the Caregiver Coordinator shall issue a permit unless: 

(1)
The applicant has knowingly made a false or misleading statement of a material fact or omission of a material fact in the application; or

(2)
The applicant has had a similar type of license,  permit, or certificate  previously denied, suspended for a total of six months, or revoked, within five years immediately preceding the date of the filing of the application, and the applicant can show no material changes in circumstances since such denial, suspension, or revocation; or
(3)
The applicant is a business that has been named in lawsuits or complaints within the past 5 years; or
(4)
The applicant has failed to maintain records or has refused to consent to inspection as required under Section 5.60.120; or
(5)
The applicant is within any of the following categories: 

i. On informal or formal probation in any jurisdiction;

1 Within five years immediately preceding the date of application, the applicant has been convicted of a felony or misdemeanor crime involving theft, fraud, computer crimes, embezzlement, possession or receipt of stolen property, identity theft, drug possession or sales, under the influence of a controlled substance, violence or threat of violence, sexual offense and/or any moral turpitude offense; 

(3) 
Within ten years immediately preceding the date of the application, the applicant had a misdemeanor or felony conviction for violation of Penal Code section 368; 

(4)
 Within ten years immediately preceding the date of the application, the applicant was convicted of any misdemeanor or felony offense , wherein the victim was an elder or dependent adult. 

(6)
After request by the Caregiver Coordinator, the applicant fails to provide proof of any application requirement set forth in Section 5.60.30.  
§5.60.80
Permit -- Right to Appeal 
Any applicant denied a permit for Elder and/or Dependent Adult Home Service Business and/or Elder and/or Dependent Adult Home Service Worker shall be afforded an appeal as prescribed:  

(a) The applicant can provide proof as to why the denial is not accurate (mistake of facts)

(b) The applicant can request their appeal be heard by the Board of Supervisors or their designee.

§5.60.90
Permit -- Limited Caregiver Permit 
(a) 
A person who would otherwise qualify as an applicant for an elder and/or dependent adult home service worker permit but cannot do so because of a disqualifying conviction, may request a limited caregiver permit that will authorize the applicant to perform home services for a single employing elder or dependent adult.  An individual may only possess a single limited caregiver permit at any time. 
(b) 
A limited caregiver permit may be issued if the following conditions have been satisfied: 

(1) Together with the application required for a permit under Section 5.60.30, the applicant shall submit, a statement from the employing elder and/or dependent adult acknowledging: 

(A) That he or she is aware that the elder and/or home service worker applicant is not eligible for an elder and/or dependent adult home service worker permit; 

(B) That he or she has been provided, reviewed, and is aware of all the applicant’s criminal convictions, including the disqualifying conviction; and 

(C) That he or she desires to employ the applicant as an elder and/or dependent adult home service worker notwithstanding the applicant’s ineligibility to obtain a non-limited permit due to previous criminal convictions.  

(b) 
A limited caregiver permit shall be valid for a period of one year.  Thereafter, it may be renewed for additional one year periods by submittal of an application.  A limited caregiver permit shall not be issued to anyone that has previously had such a permit suspended or revoked.  
(c) 
A limited caregiver permit provided under this section shall be subject to any regulatory and/or criminal action as if it were a permit issued under Chapter 5.60. 
§5.60.100
Threatening, Coercing, Intimidating, or Using Undue Influence - Prohibited
It is unlawful for any person to threaten, coerce, intimidate, or use undue influence upon an elder and/or dependent adult to obtain a statement required under Section 5.60.90. 

§5.601.110
Permit—Update and Renewal

Each permit holder shall:

(1) Provide to the Caregiver Coordinator the name and business address of any employing elder and/or dependent adult home service business in writing within ten days of any change in employment. 
(2) Apply for renewal of their permit prior to the expiration of said permit one year after the issuance date.  Renewal applications will require the applicant to provide updates on anything in their original application that has changed.
§5.60.120
Elder and/or Dependent Adult Home Service Business – Records Retention and Inspection
Each elder and/or dependent adult home service business shall for a period of seven years maintain a true and complete record of: (1) the names and addresses of all persons whom it employs as elder and/or dependent adult home service workers;  (2) proof that the business has inspected the caregiver permit for each elder and/or dependent adult home service worker in its employment; (3) the names and addresses of elders and/or dependent adults for whom the business provides home services; and, (4) any licenses, permits, or certificates required and/or issued by any governmental agency (federal, state, county, or city) for the elder and/or dependent adult home service business to operate.  The records described in this section shall be subject to inspection by the Caregiver Coordinator or the Coordinator’s designee at all times during the ordinary course of business hours.  All records shall be legible.  

Section 2.
That a full reading of this ordinance is dispensed with prior to its final passage, a written or printed copy having been available to the Napa County Board of Supervisors and the public a day prior to its final passage.

Section 3.
This ordinance shall take effect and be in force on the thirtieth day from and after its passage. 

APPROVED:  ___________, County Counsel
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