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This is an update of the analysis prepared for the June 29, 2004 agenda item relating to the operation of the office of the Registrar of Voters (hereafter the “ROV”) during the March, 2004 election.

The  analysis which this office is able to provide, and may be useful background information for the Board when it discusses the operation of the office of the ROV on August 3, 2004, has been categorized as follows:

1. The extent to which the Board Supervisors may supervise the ROV or the operation of his office; and

2. The location of the ROV in other counties; and

3. The manner in which the duties of the ROV may be separated from the duties of the County Clerk; and

4. The extent to which the office of the ROV may be separated from the Office of the County Clerk prior to the next election of the County Clerk.

1.  Supervision of the Registrar of Voters by the Board of Supervisors.

Section 25303 of the California Government Code provides that the Board of Supervisors is required to supervise the official conduct of all county officers.
  However, in interpreting the language of section 25303 the Courts have consistently concluded that “although the board of supervisors has authority to supervise county officers in order to insure that they faithfully perform their duties, it does not have the power to perform the county officers’ statutory duties for them or to direct the manner in which the duties are performed” (People v. Langdon (1976) 54 Cal.App.3d 384, 390).  

In a more recent case, Connolly v. County of Orange (1992) 1 Cal.4th 1105, the California Supreme Court, citing People v. Langdon, described the rule insofar as elected officials are concerned as follows:


“The office of county assessor is elective. The supervisory authority of the board of supervisors is thus limited to ensuring that the assessor faithfully performs the duties of the office, and does not permit the Board to control directly or indirectly, the manner in which the duties are performed. (Hicks v. Board of Supervisors (1977) 69 Cal.App.3d 228, 242 [138 Cal.Rptr. 101].  See also People v. Langdon (1976) 54 Cal.App.3d 384, 388-389 [126 Cal.Rptr. 575].)”  (internal citations and quotation marks omitted)

Thus, while the Board may take such steps as it deems appropriate to ensure the ROV performs the duties of his office, the Board cannot control directly or indirectly, the manner in which the duties of the ROV are performed.  However, providing the ROV with purely advisory input as to the method by which he should perform his duties is, in our view, within the scope of Government Code section 25303.  Such advisory input could be provided by a committee should the Board wish to establish a committee for this purpose.

If the position of the ROV were not elective, as is the case in the counties of El Dorado, Lake, Merced, Monterey, Riverside, San Joaquin, Solano, and Tulare, these limitations would not apply.

2.  
The location of the Registrar of Voters in Other Counties

You will find attached to this memo a spreadsheet listing all 58 counties and what public officer functions as the ROV in each of those counties which will enable you to quickly identify where the ROV is located in the organizational structure of any of the other 57 California counties.

3.  
The manner in which the duties of the ROV may be separated from the duties of the County Clerk.
Two procedures exist in state law for the purpose of converting the position of ROV from elective to appointive. Section 26802.5 applies only to the County Clerk/Registrar of Voters position. Section 24009 applies generally to any elective county office other than the Board of Supervisors, Sheriff, District Attorney or Assessor.  

Section 26802.5.  

When a County Clerk is elected his or her duties automatically include handling election matters due to the existence of section 26802 of the California Government Code
 unless section 26802.5 of the California Government Code
 applies.   Section 26802.5 provides that the enumerated counties may separate the functions of the ROV from the functions of the County Clerk.  In such a case the ROV is appointed by the Board of Supervisors in the same manner as any other appointive county officer.  Adding Napa County to section 26802.5 would be accomplished in the same manner as the legislation passed at Napa County’s request in 2003 relating to making the office of Public Administrator appointive rather than elective.

Section 24009.

In addition to section 26802.5, which relates solely to the County Clerk/ROV, there is another provision found in the Government Code authorizing the transformation of any elective position to appointive so long as the voters first approve the change.
  Utilizing this section would not require statutory amendments to the California Government Code but would require a vote of the people prior to implementation.

While this provision would seem to apply to any elective position, it does not apply to the Sheriff, District Attorney or Assessor because subsection (b) of section 1 of Article XI of the California Constitution requires that those positions be permanently elective (hereafter “Constitutional Elective Officers”).  Neither the County Clerk nor the ROV at the present time are Constitutional Elective Officers and thus this is an alternate method of making the ROV an appointed position assuming voter approval.  This approach would also result in the County Clerk becoming an appointive position.  

Following a successful election which resulted in the County Clerk becoming an appointive position, if the Board then wished to further separate the County Clerk and the ROV it could do so at any time following the amendment of Section 26802.5 for the purpose of adding Napa County to the list of counties authorized to separate the duties of the County Clerk and ROV.
4.  
The extent to which the duties of the ROV may be separated from the County Clerk’s office prior to the next election of the County Clerk.
The manner in which the Board of Supervisors may separate the duties and responsibilities of county officers is set forth in section 24301 of the California Government Code.  That section provides as follows:

“If the duties of officers are consolidated pursuant to this chapter, the board of supervisors, by ordinance, may elect to separate the duties so consolidated, and reconsolidate them in any other manner permitted by this chapter or separate the duties without reconsolidation, and provide that the duties of each office shall be performed by a separate person, if it deems the change to be in the public interest.”

While the statute authorizing the separation of the duties of the County Clerk and the ROV are not found in the chapter of the Government Code in which section 24301 appears, the principles that the courts have applied to the separation of duties pursuant to section 24301, in our view, are equally applicable to the separation of the duties of the ROV from the duties of the County Clerk. These principles are discussed immediately below.

There is no language in section 24301 that prohibits the Board of Supervisors from separating or consolidating duties of public officers during an incumbent’s term.  However, the courts have read into section 24301 (and the predecessor section to section 24301 which is found at Political Code section 4018) a requirement that prohibits a city or county from enacting an ordinance that would operate to reassign a portion of the duties of an elected official during the official’s current term of office even if such reassignment is otherwise authorized by statute.  

The leading cases so holding are People ex rel. Smith v. Gunn (1916) 30 Cal. App. 114 and People on the Relation of Rynerson v. Kelsey (1868) 34 Cal. 470.

The facts of People ex rel. Smith v. Gunn are straightforward.  In 1885 the Napa County Board of Supervisors enacted Ordinance No. 9 which consolidated the duties of the Auditor and Recorder.  On January 3, 1914 one H.L. Gunn was duly elected to the consolidated offices of recorder and auditor of Napa County for a four year term ending in 1918.  Nevertheless, on December 15, 1915 the Board of Supervisors enacted an Ordinance the purpose of which was to separate the duties of the Auditor and Recorder, artificially create a vacancy in the position of Auditor, and then appoint Camillus R. Smith as the Auditor of Napa County commencing in January of 1916.  

Despite the Board’s actions Gunn refused to relinquish the position of Auditor in January of 1916 when the Ordinance took effect whereupon Smith sued in quo warranto to secure his appointment as the Auditor of Napa County.  The trial court upheld the actions of the Board of Supervisors and ruled that Camillus R. Smith was entitled to assume the office of County Auditor.  The Court of Appeals, in reversing the trial court, reaffirmed the rule established by the California Supreme Court in 1868 in the case of People on the Relation of Rynerson v. Kelsey (1868) 34 Cal.470, that it was not possible to transfer the duties of a duly elected official during his or her term of office.  

The Court deciding People ex rel. Smith v. Gunn explained its rationale as follows:

“. . . the contention is that the board may create the vacancy and then proceed to fill it. This contention, it seems to us, is not maintainable . . . The board may separate the duties of the two officers but the offices remain undisturbed.” 

“ . . . It is easily conceivable that, under the powers here given, if the supervisors can lawfully do what is here attempted, they might make any office of their selection appointive, at least, for the time being, by vacating that office or separating its duties and thus remove the incumbent selected by the people. Thus, the supervisors could separate the duties devolved upon the district attorney and coroner as consolidated, and declare the office of district attorney, filled by the vote of the people, vacant, and appoint a successor. 

Of course, it is not to be presumed that a public officer will violate his duty or act in bad faith in its discharge. The supervisors might conscientiously believe, and so act on their belief, that they would best subserve the interests of the people by so separating the duties, or so consolidating them in a given case as to make necessary the appointment of persons of their own selection rather than those chosen by the people. The temptation to do this might be strong and be supported by the best judgment of the supervisors. We do not think the statute should be so construed as to allow either their judgment or temptation to be so far gratified as to allow them to declare a vacancy and fill it by appointment under the guise of subserving the public interest. It is safer and, we think, better that the principle enunciated in the Kelsey case, supra, should be followed, and the choice of the electors remain undisturbed until they may have an opportunity at the next election to fill the offices in accordance with the separation of duties as declared by the supervisors.”  (emphasis added)


Based on these two cases, both of which are still good law and we believe would be followed today,
 the rule is firmly established in California that ordinances separating duties of an elected official during his term of office cannot not take effect immediately.  Any such ordinance as might be adopted may only take effect at the next election for the involved public office.

There are only two exceptions to this rule. First, the rule does not apply where the position to be separated is vacant.  Second, the rule does not apply if the office involved is not required by the Constitution or a state statute to be filled by an election.  

Neither of these exceptions would seem to apply here.  

1.  The Vacancy Exception.
  While the creation of a vacancy as a result of a public official resigning from his or her office would seem to be a viable approach, it in fact is not where multiple consolidated offices are concerned. The California Attorney General has concluded that an officer cannot resign from only one of a number of consolidated offices because the official was elected on the basis that the officer would discharge the responsibilities of all of the offices to which he or she was elected.
  This position of the Attorney General finds support in legislation passed following the issuance of the opinion.  See subsection (c) of section 24011, reproduced at footnote #5, where the Legislature felt it necessary to legislatively authorize the District Attorney to resign as the Public Administrator without also being required to resign from the position of District Attorney in those situations where the positions of District Attorney and Public Administrator had been consolidated.  

Therefore, it is our view that for the Board to be in a position to separate the ROV from the County Clerk as a result of a vacancy in the Office of County Clerk prior to January, 2007 when the current term of the Assessor-Recorder-County Clerk expires, Mr. Tuteur would need to resign as the Assessor, Recorder and the County Clerk.

2.  Is the ROV an Elective Office?  This is a more difficult question to resolve. It is clear that in one sense the ROV is not an “elective office” since section 24009 (reproduced at footnote #6) identifies the only offices that are required to be elective and the ROV is not included in the list contained in that section.  On the other hand, the ROV is an integral part of the County Clerk’s Office, which is an elective office, and therefore might be considered to be an elective office because the offices of County Clerk and ROV are so closely intertwined that they must be considered a single elective office. 

The California Attorney General has had occasion to write a legal opinion regarding this second exception to the rules set forth in the cases of People ex rel. Smith v. Gunn and People on the Relation of Rynerson v. Kelsey which have been discussed above.
In 1953 a member of the State Assembly asked the following question:

“May the office of the Clerk of the Santa Clara Board of Supervisors be segregated from that of the County Clerk during the current election term of the County Clerk, and another person appointed as the Clerk of the Santa Clara Board of Supervisors?”

In responding, the California Attorney General issued an opinion concluding that the position of the Clerk of the Board of Supervisors, because it is an ex officio office of the County Clerk rather than an elective office, may be separated from the County Clerk’s office during the County Clerk’s term of office.
  If the reasoning of the Attorney General is accepted, since the County Clerk is ex officio the ROV
, the offices could be separated during the County Clerk’s current term of office (i.e. prior to January of 2007).

On the other hand, if one concludes that the duties of the ROV cannot be separated from the duties of the County Clerk the rationale of People ex rel. Smith v. Gunn (1916) 30 Cal. App. 114 and People on the Relation of Rynerson v. Kelsey (1868) 34 Cal. 470 would seem to apply.  

Due to the legal uncertainties regarding this issue, and because we believe the better approach is to apply the rules set forth in the cases of People ex rel. Smith v. Gunn and People on the Relation of Rynerson v. Kelsey, it is our recommendation that an effort to separate the offices with an effective date prior to January of 2007 should not be undertaken.

Stated otherwise, we recommend against adopting the Attorney General’s position in the Santa Clara matter for three reasons. First, whether the Attorney General is correct in his opinion on this subject is not clear.  Second, the Attorney General’s opinion seems directly contrary to the rationale established by  the Gunn and Kelsey cases which are discussed above.  Third, the mechanics of enacting the legislation that would enable the ROV to be separated from the County Clerk is such that as a practical matter the difference between separating the duties during the County Clerk’s current term of office and separating the duties at the end of the County Clerk/Assessor/Recorder’s current term of office would be only one election cycle.

5.  
Steps to be taken should the Board wish to separate the ROV from the County Clerk.

The next election of the Assessor-Recorder-County Clerk is scheduled to occur in 2006. Therefore, if the  Board wishes to possibly separate the duties of the ROV and the County Clerk it is our recommendation that legislation be pursued immediately so that it will take effect on January 1, 2005.  Once the authorizing legislation has taken effect, the Board would be in a position to enact an implementing ordinance in early to mid-2006 authorizing the separation at the end of the current term of the Assessor-Recorder-County Clerk. 

This approach will ensure that the ordinance will be in effect prior to the date nomination papers for the consolidated position of Assessor-Recorder-County Clerk may be taken out which is November 14, 2005. Taking this approach will avoid any arguments that once nomination papers are taken out for the position of Assessor-Recorder-County Clerk, the positions of County Clerk and ROV cannot be separated until the end of the term the nomination papers relate to which would be January of 2011.

Please advise if you need anything further regarding this matter or wish further analysis of the manner in which the County Clerk, County Recorder or County Assessor could be reconstituted as one or more separate offices.

� 	Section 25303.  Supervision of officers. The board of supervisors shall supervise the official conduct of all county officers, and officers of all districts and other subdivisions of the county, and particularly insofar as the functions and duties of such county officers and officers of all districts and subdivisions of the county relate to the assessing, collecting, safekeeping, management, or disbursement of public funds. It shall see that they faithfully perform their duties, direct prosecutions for delinquencies, and when necessary, require them to renew their official bond, make reports and present their books and accounts for inspection.


This section shall not be construed to affect the independent and constitutionally and statutorily designated investigative and prosecutorial functions of the sheriff and district attorney of a county. The board of supervisors shall not obstruct the investigative function of the sheriff of the county nor shall it obstruct the investigative and prosecutorial function of the district attorney of a county.


Nothing contained herein shall be construed to limit the budgetary authority of the board of supervisors over the district attorney or sheriff.





�  As you will see by examining footnote #4, Marin and Kings counties, as well as the counties identified in this paragraph, are counties authorized by Government Code section 26802.5 to separate the ROV from the County Clerk but have not yet done so.





� 	Section 26802.  Registration of voters; performance of duties required by the Elections Code; duties of registrar of voters.  Except as provided by law, the county clerk shall register as voters any electors who apply for registration and shall perform any other duties required of him or her by the Elections Code.  In those counties in which a registrar of voters office has been established, the registrar of voters shall discharge all duties vested by law in the county clerk that relate to and are a part of election procedure.





� 	Section 26802.5. Registrar of voters; certain counties; appointment; duties.  In the Counties of El Dorado, Kings, Lake, Marin, Merced, Monterey, Riverside, San Joaquin, Solano, and Tulare, a registrar of voters may be appointed by the board of supervisors in the same manner as other county officers are appointed.  In those counties, the county clerk is not ex officio registrar of voters, and the registrar of voters shall discharge all duties vested by law in the county elections official that relate to and are a part of the election procedure.





� 	Section 24011. Elective or appointive offices; exceptions for specified counties.  Notwithstanding the provisions of Section 24009:


(a) The Boards of Supervisors of Glenn County, Madera County, Mendocino County, Napa County, Solano County, Trinity County, Tuolumne County, and Lake County may, by ordinance, provide that the public administrator shall be appointed by the board.


(b) The Boards of Supervisors of Madera County, Mendocino County, Napa County, Trinity County, Tuolumne County, and Lake County may appoint the same person to the offices of public administrator, veteran service officer, and public guardian. The Board of Supervisors of Glenn County and Solano County may, by ordinance, appoint the same person to the offices of public administrator and public guardian.


(c) The Boards of Supervisors of Glenn County, Madera County, Mendocino County, Napa County, Trinity County, Tuolumne County, and Lake County may separate the consolidated offices of district attorney and public administrator at any time in order to make the appointments permitted by this section. Upon approval by the board of supervisors, the officer elected to these offices at any time may resign, or decline to qualify for, the office of public administrator without resigning from, or declining to qualify for, the office of district attorney.


(NOTE: The underlined language was added effective January 1, 2004)�


�   Section 24009. Elective or appointive offices; procedure for change in designation


	(a) Except as provided in subdivision (b), the county officers to be elected by the people are the treasurer, county clerk, auditor, sheriff, tax collector, district attorney, recorder, assessor, public administrator, and coroner.


(b) Any county office that is required to be elective may become an appointive office pursuant to this subdivision. In order to change an office from elective to appointive, a proposal shall be presented to the voters of the county and approved by a majority of the votes cast on the proposition. A proposal shall be submitted to the voters by the county board of supervisors or it may be submitted to the voters pursuant to the qualification of an initiative petition as provided in Chapter 2 (commencing with section 9100(j) of Division 9 of the Elections Code. Any county office changed from elective to appointive in accordance with this subdivision may be changed back from appointive to elective in the same manner.


� See the Opinion of the California Attorney General at volume 42, page 7 issued in 1963 which supports this view.





� A vacancy is most commonly created by the expiration of a term of office or a resignation. 





� 42 Cal.Ops.Atty.Gen. 7, 11 (1963)





� 22 Cal. Ops. Atty. Gen. 177.





� See Government Code section 26802.5 at footnote #4.





� Legislation authorizing the separation would not take effect until January 1, 2005 at the earliest.  Enactment of the Ordinance would presumably be in January of 2005 and thus would not take effect until February of 2005.  Except for the City of Napa municipal election, there are no other elections of any significance expected to occur in 2005.  The March, 2006 election would be conducted by the freestanding ROV office (although the nomination period which commences in November of 2005 would be processed by the County Clerk-Registrar-Assessor).
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