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(Pk+ase type or pr}nt legibly)

Appejlant'sName: Tom Adams for Caldwell Vineyard !finery

Telephone#:(707) 252-7122 Fax#:(707) 255-6870

E-Mail Address: tadams@dpf-law. com

MailingAddress: 1455 Firql 31reet, Svjte 301 Napa
Ei

Status of Appellant's Interest in Properbl: Afforne)' for APPe11a"
ActionBeingAppealed: Den!al of Use project applicant, adjacent property owner, other (describe)

Perrnit Modification

p67zjliH%B@6; Caldwell Vineyard Winery

PermitteeAddress: 1558 Silverado Trail, Napa, CA 94559
Permit Number: P17-00074 DateofDecision: October "s 2o18

Nature of Permit or Decision: Use Permit Modification

Reason for Appeal (Be Specific - If the basis of the appeal will be, in whole or in part, that there was a
prejudicial abuse of discretion on the part of the approving authority, that there was a Iack of a fair and impartial
hearing, or that no facts were presented to the approving authority that support the decision, factual or legal
basis for such grounds of appeal must be expressly stated or they are waived. (abch aaatuonai sheet tt
necessary): SEE ATTACHED.
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THOMAS ADAMS

tadams@dpf-Iaw.com

g§RANDuM

DATE:

TO:

November 13, 2018

Napa County Board of Supervisors
FROM: Tom Adams

RE: Appeal of Caldwell Vineyard Winery Use Permit Modification
(Pl 7-00074-MOD)

?:

Caldwell Vineyard Winery Use Permit Modification (P1 7-00074-MOD)

Proiect Location:

270 Kreuzer Lane

Napa, CA 94559
APN: 045-310-056 and 045-310-055

Decision Beinq Appealed:

The Planning Commission's denial of the above-referenced Caldwell Vineyard Winery Use
Permit Modification at its October 17, 20"l8 meeting (the "Use Permit").

Backqround:

WINERY LOCATION: Caldwell Vineyard Winery is Iocated in Coombsville on an AW-zoned, 43-
acre parcel (adjacent to another 40-acre parcel totaling 93 acres) on Kreuzer Lane, which
begins as a public road and then transitions to a private road before reaching the Winery.
Kreuzer Lane is a Iightly-travelled road, with a majority of traffic being generated from residential
properties Iocated along the public portion of Kreuzer Lane. Only five residential properties are
located on the private portion of Kreuzer Lane where the winery is Iocated. The winery is
Iocated in a cave with only limited outdoor activity, such as parking, grape deliveries, and minor
marketing activity. The closest residence is approximately 1 ,000 feet from the winery and is the
only residence from which the winery is visible (Exhibit 1 ).

WINERY uSE PERMIT HISTORY: The existing 25,000 gallon Caldwell Winery Use Permit
#03318-UP was approved by the Planning Commission on December "15, 2004. All winery
activities were approved to occur within the 16,970 sq. ft. caves (subsequently expanded to
18,438 sq. ft. via Minor Modification #PO7-00039-MODVMIN approved on July 3, 2007). As
explicitly recognized in the Napa County General Plan, the wine industry has evolved and
distributors have consolidated such that wineries of this size are required to rely more on direct
to consumer sales in order to survive. This change in the business landscape along with
Caldwell's desire to utilize more of its existing 65 acres of estate vineyard for its wine production
led to the submission of the Use Permit Modification at issue here.
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The Use Permit Modification sought to:
Increase wine production from 25,000 gatlons to 35,000 gallons;
Expand the cave by 4,895 sq. ft.;
Increase the number of employees from two (2) full-time and one (1 ) part-time to six (6)
full-time and six (6) part-time;
Modify tours and tastings hours of operation from 1 0AM to 4PM to 1 0AM to 6PM;
Increase daily visitation by appointment from 8 per day and 40 per week to 60 per day
and 420 per week;
Allow onsite consumption of wine;
Increase marketing from a total of 13 events [10 with 10 guests; 2 with 60 guests; and 1
with 50 guestsl to a total of 19 events [12 with 28 guests; 3 with 68 guests; 3 with 100
guests; 1 with 200 guestsl;
Continuation of a Road and Street Standard Exception (originally granted in 2004) to
increase road width; and
Construction of outdoor trellis for use by staff and visitors.

*

*

*

*

*

@

FIRST HEARING: County Staff Report recommended that the Planning Commission adopt the
Negative Declaration and approve the Use Permit Modification and RSS Exception, as
conditioned. Prior to the January 17, 2018 Planning Commission hearing (first of three
hearings), the County received written comments from a few neighbors expressing concern over
the project and seeking a continuance. The Planning Commission opened the hearing and
heard both the applicant and public comments before granting the requested continuance to
March 7, 2018 with direction to the applicant to meet with the neighbors to attempt to resolve
their concerns.

FIRST NEIGHBOR MEETING: Caldwell Vineyard Winery met with its neighbors on February 6,
2018 to discuss the project and Iisten to their concerns. Subsequent to the meeting Caldwell
Vineyard Winery prepared written responses to the issues identified by the neighbors. Those
responses clarified a number of misunderstandings, misinformation, and incorrect assumptions
about the project, as well as agreed to additional analysis and project revisions.

As a result of the neighbor meeting and direction provided by the Planning Commission,
Caldwell Vineyard Winery agreed to:

Install traffic calming measures on the private portion of Kreuzer Lane.
Work with the County Dept. of Public Works to address existing safety concerns at the
intersection of public-Kreuzer Lane and 4th Avenue within the County right-of-way.
Repair the gate at the private section of Kreuzer Lane that was damaged by power
surges during the wildfires.
Designate an employee as point person to address neighbor concerns.
Prepare an additional Traffic Study to supplement original analysis focusing on:

o Additional project trip generation analysis.
o Traffic counts and existing conditions for 4'h Ave. and Kreuzer Lane.
o Collision review of accident history at intersection of Kreuzer Lane and 4'h

Avenue that revealed only one accident in the Iast three years with no injury
reported.

o Evaluation of stop sign warrants.
Provide additional winery visitation comparison information.
Provide cost analysis for connecting to reclaimed water pipeline.
Reduce maximum visitation during Iow season of November through April.
Encourage guests to carpool and use Sprinter type vans when possible.

*

*

*

*

*

*

*

*

*
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SECOND HEARING: County Staff Report again recommended that the Planning Commission
adopt the Negative Declaration and approve the Use Permit Modification and RSS Exception,
as conditioned. Prior to the March 7, 2018 hearing the County received another requestafor a
continuance from an attorney representing the Kreuzer Lane Protection Committee, Mr.
Shanagher, to review additional traffic analysis Caldwell Vineyard Winery prepared in response
to the neighbors' concerns. On March 7, 2018 the Planning Commission opened the 'public
hearing allowing the applicant to speak and public comment.-The Planning Commission aagain
continued the hearing but this time to a date uncertain directing the applicant and County Staff
to do the following:

Reduce intensity of visitation;
Installation of traffic calming measures on the private portion of Kreuzer Lane;
Preserve olive trees along the private portion of Kreuzer Lane;
Conduct a compliance inspection of the winery for compliance with previous conditions
of approval; and

Action towards installation of safety measures at the intersection of Kreuzer Lane and 4'h
Ave.

*

*

*

*

*

pESPONSE TO SECOND HEARING: As a result of the second hearing and continuance
Caldwell Vineyard Winery and County Staff did the following:

Use Permit Modification Changes:
o Reduce proposed daily visitation from 60 per day and 420 per week to 35 per

day and 245 per week.
Construct a crush pad cover at main cave portal and allow for offloading and
crushing of grapes at the mouth of the cave entrance that will screen these
necessary winery related production activities from view.
Installation of traffic calming measures of private portion of Kreuzer Lane as
approved by Fire Marshall.

Use Permit Compliance:
o Installed additional landscape and structural screening of winery equipment.
o Installed temporary shade cover over winery cave entrance during harvest.

Other Actions:

o Prepared Traffic Analysis supporting intersection improvements at intersection of
Kreuzer Lane and 4" Ave.

Submitted citizen request to Public Works asking for Board of Supervisor
approval. Installed by County in June 2018.
Confirmed ability to avoid olive trees located within winery's easement during
road widening construction.

*

o

o

*

*

o

o

NEIGHBOR OUTREACH IN RESPONSE TO SECOND HEARING:

Caldwell had been directed by Mr. Shanagher, attorney for Kreuzer Lane Protection
Committee, to contact neighbors only through him to facilitate communications in an
orderly manner.
Sent email request for input on visitation on March 20, 2018 to Mr. Shanagher.
Sent email request regarding proposed traffic improvements and project revisions to Mr.
Shanagher on April 30, 2018 and June 14, 2018 via email.
Received no meaningful response to the request for input on the level of visitation from
Mr. Shanagher.
Hosted an open house at the winery for neighbors to discuss project revisions on
October 10, 2018.

*

*

*

*

*
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* Caldwell Vineyard Winery's employee designated as the point person continued to be
responsive to neighbors' requests and corresporidence.

THIRD HEARING: County Staff Report once again recommended that the Planning
Commission adopt the Negative Declaration and approve the Use Permit Modification and RSS
Exception, as conditioned. The third Planning Commission hearing was scheduled for October
17, 2018. This date was chosen by the County based on the project revisions being determined
to be complete and the availability of the Planning Commission. The applicant, like the
neighbors, received notice of this hearing 10 days prior to the hearing as required by County
Code. Despite Caldwell Vineyard's attempts to inform the neighbors through their attorney of the
proposed revisions beginning almost five months prior to the hearing, the County received yet
another request for an extension asserting that the project revisions were never provided to the
attorney or the neighbors. In fact, as discussed above, the information was sent to them via
email months before the hearing, as well as the information being readily available on the
County's website.

Again, the Planning Commission opened the public hearing and heard from both the applicant
and the public before deliberating on the merits of the proposed revisions. A small number of
neighbors asserted that they did not have time to evaluate the proposed revisions but
regardless contested the reduced visitation as still being too high. Without any guidance from
either the Planning Commission or neighbors as to what their view of an appropriate number of
visitors would be or what policy was being violated, Caldwell Vineyard offered yet again to
reduce the visitation during the hearing to no avail.

Despite Caldwell Vineyard's project revisions and actions directly in response to the direction
given by the Planning Commission at the previous two hearings, and its attempts to provide
additional project reductions during the hearing with no guidance from either the neighbors or
the Planning Commission, the Commission was unwilling to consider the further proposed
changes and instead wanted the applicant to agree to a fourth continuance. Considering that
the project had been repeatedly determined to comply with all County policies and had no
significant environmental impacts, coupled with the fact that neither the neighbors nor the
Planning Commission were willing to provide guidance, Caldwell Vineyard asked the Planning
Commission to vote on the project as opposed to having to go through the same process for the
fourth time without any meaningful input as to what revisions were required or what policy was
being violated. This was not an easy decision, especially since the viability of the winery is at
stake. But the costs and time delays of another continuance, and what appears to be a small
group of vocal neighbors strategically blocking the ability of Caldwell Vineyard to craff an
application that would never be unanimously accepted, Ieft us with only one choice: take the
project to a vote and appeal if denied.

Basis for Appeal:

The project denial was an abuse of discretion not supported by substantial evidence.
The Project was determined consistent with all County policies with no significant
impacts identified.

3. The project was repeatedly modified consistent with direction provided by the Planning
Commission and no evidentiaiy or legal basis was provided for denial.

1.

2.
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Standard of Review:

The Board of Supervisors is required to exercise its independent judgment in determining
whether the denial of the project was correct. Since the Planning Commission hearing was
recorded electronically and notice of the hearing was given in the manner required by County
code, the decision of the Board of Supervisors on this appeal shall be based on a review of
the documentary record, including a transcription of the hearing, and such additional evidence
as may be presented which could not have been presented at the time the decision appealed
was made. (County Code Section 2.88.090.)

The applicanUappellant reserves the right to show good cause to present additional evidence
which could not have been presented at the time of the decision appealed related to ongoing
attempts to negotiate with the neighbors. (Ibid.)

The Board of Supervisors' conclusions on appeal must be based on substantial evidence. "A
prejudicial abuse of discretion is established if the agency has not proceeded in a manner
required by law, if its decision is not supported by findings, or if its findings are not supported by
substantial evidence in the record." (Sierra Club v. County of Napa (2004) 121 Cal.App.4th
1490, 1497, fn. 6 [19 Cal.Rptr.3d 1].). Here, there is no "substantial evidence" to support a
denial of the project.

Arguments:

1. The Planning Commission's Denial of the Project
Substantial Evidence.

was Not Supported by

a. Staff Reports and Recommended Findings Establish that the Project
Complied with all County Policies and Legal Requirements.

The project was determined to be consistent with all County policies related to wineries and
agricultural uses within the County. Three County Staff Reports recommended that the Planning
Commission "[aldopt the Negative Declaration and approve the Use Permit Modification and
RSS [Road and Street Standardsl Exception, as conditioned." Nowhere during any hearing did
the Planning Commission provide statements or other evidence referencing supporting facts in
contradiction to Staff's recommendations or questioning the legal adequacy of any of the Staff
Reports' coriclusions or recommended Findings supporting the project. Each of the three
County Staff Reports provided options for the Planning Commission to consider, which included
approval of the project as proposed (Staff Recommended); reduced visitation and marketing; or
denial of the project. The Staff Report stated the following regarding denial of the project:

"ln the event the Commission determines that the project does not, or cannot meet the
required findings for the granting of a Use Permit Modification, Commissioners should
identify what aspect or aspects of the project are in conflict with the required findings.
State Iaw requires the Commission to adopt findings, based on the General Plan and
County Code, setting forth why the proposed Use Permit Modification is not being
approved."

To the best of our knowledge no such findings were made at the time of the denial, certainly
none have been provided to the applicant. In fact, quite to the contrary, at every step in the
process the applicant has complied with all requests made by the Planning Commission but
ultimately was denied without any specifics of how the project failed to comply with the General
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Plan and County Code. In fact all evidence supported the conclusion that the project did comply
with the General Plan and County Code.

b. Applicant Repeatedly Revised the Project and Took Adion Directly in
Response to Planning Commission Recommendations.

The record shows that over the course of three Planning Commission hearings the applicant
responded to the direction of the Planning Commission in revising the project to respond to
expressed neighbor concerns over existing agricultural operations on the property and proposed
increases in visitation. But despite all reasonable efforts to be responsive to the small minority
of neighbors that objected and to the Planning Commission, the Commission continued the
hearing repeatedly to require the Applicant to revise the project, ?as directed only to then move
the goalposts, and determine that the revisions were not sufficient.

This is despite the applicant doirig everything the Planning Commission requested. This
included:

*

*

*

*

*

*

Exceeding County policy in paying for studies supporting intersection
improvements to address existing traffic concerns with the public right-of-way at
a public intersection almost one mile from the winery.

Avoiding olive trees planted within the winery's recorded road easement.
Meeting with neighbors and attempting to reach agreement regarding an
appropriate level of visitation

Despite requesting and receiving no input from neighbors still reducing visitation
by 58 percent from original application.

Installation of traffic calming measures on the private portion of Kreuzer Lane.
Providing advance notification of marketing events to neighbors.

Even at the third and final Planning Commission hearing, the applicant proposed further
reductions in visitation and marketing along with additional conditions to address future
compliance, only to be told by the Planning Commission and neighbors that a fourth
continuance was necessary to evaluate the proposed reduced project, but with no willingness
by either the Planning Commission or the neighbors' representative to provide even a range of
what might be determined appropriate. This is despite all evidence showing that the original
project as proposed would not result in any significant impacts or exceed any County policy, as
well as the fact that the Planning Commission had held three hearings on the project where no
substantial evidence contradicted those proposed findings.

C. Planning Commission Fails to Consider General Plan Policies Supporting
Marketmg of Wine.

The General Plan recognizes that the wine industry has changed since the winery was originally
approved in 2004, justifying an increase in visitation to allow the winery to be economically
viable into the future. The Napa County General Plan specifically states the following:

"Changes within the industry, such as consolidation by Iarge ownership interests
and increasing competition for a limited number of distributors, necessitate an
increasing focus on marketing and direct sales by many wineries. Preserving the
economic viability of agriculture by helping to position Napa County to compete
globally and by accepting the industry's need to adapt and change is a goal that
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is inherent in the policies presented in this Element . . . recogniz[ingl the historic
and ongoing relationship between tourism, the making and-ma;keting of wine,
and the value oj Napa County agriculture." (General Plan, pp. AG/LU-9-and 10.)

The General Plan is the County's constitution for all land use policies. As a reflection of the Iegal
significance of the General Plan the County adopted policies to implement it and to provYe
guidance to property owners, its own staff, and the Planning Commission to evaluate projects
against. The project meets all such policies, as supported by the County's own Staff Reports
and recommended Findings.

d. The Winery's Application is Designed to Allow for the Processing and Sale
of Estate Fruit and therefore, by Definition the Visitation is Accessory and
Incidental Since it Only Provides for the Production and Sale of-Wine
Produced from Estate Vmeyards and fs comparable with other recentfy
approved winery use permits.

The winery proposed to increase visitation to meet its goal of processing and selling estate
wines from its own property. The proposed visitation figures were calculated based-on that
increased estate production. Other wineries with similar production have visitation that is in
accord with the request. (See Comparison Charts, Exhibits 2 and 3.) The project was contested
by counsel for certain neighbors as being in violation of the Genera! Plan based on the
percentage increases in visitation. However, no General Plan policy states that a percentage
increase is relevant to determining whether proposed visitation is appropriate. The only County
Code references to percentages were evaluated by staff, deemed appropriate, -and the
proposed project is well within the parameters of the policies established by the County:

*

*

Winery Coverage is only 2% of property. (25% max.)
Accessory to Production ratio is only 1 7% (40% max.)

In the absence of significant environmental impacts, there is no General Plan policy basis, or
even a correlation between, percentage increase and determination of appropriate "accessory"
uses. The application sought permission to process estate fruit and to sell that estate wine at
the winery. Contrary to the neighbors' assertions, is an example of the appropriate balance
between production and marketing. Indeed, allowing for increased on-site visitation will also
reduce impacts of the vineyards on the neighbors and the County's road network, as otherwise
that fruit would need to be trucked off to other locations.

The Winery Comparison chart provided by Staff (Exhibit 2) includes wineries of similar
production with 50 visitors per day. The additional wineries in the chart submitted by Caldwell
(Exhibit 3) provides a broader view of wineries (30-50K) that clearly shows that the proposal is
appropriate and comparable with other similar wineries with more recent modifications reflecting
the need for DTC as recognized by the 2008 General Plan. There is no evidence that the
visitation proposed would cause any significant impact, and as such, there was no evidence
(substantial or otherwise) that justified denying the request.

e. Traffic Impacts are Less Than Significant and will be unnoticeable to
Neighbors

There are no traffic impacts or safety issues related to the proposed project. Traffic expert
Wtrans' Focused Traffic Analysis, and a review of traffic comments received from neighbors,
confirmed that the project has no significant traffic impacts. Further, Caldwell Vineyard
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voluntarily agreed to implementtraffic calming measures on the private portion of Kreuzer Lane
and communicated this to the neighbors, including speed limit signs, speed bumps, and
continued notice to winery visitors to drive 15 mph and to promote carpooling. Caldwell also
paid for a report requesting improvements to the public intersection of aKreuzer Lane and 4"
Avenue that addressed an existing condition resulting in the County installing a stop sign. The
actual facts are as follows:

*

*

*

*

*

Tours and Tastings of 35 visitors a day = 25 to 27 trips (equivalent of 2.5 residences).
Caldwell has two existing building sites on its parcels that, if the winery is not viable
because of anti-agriculture/winery sentiment, those residences would be built resulting in
approximately the same amount of increased traffic.
Kreuzer Lane has very Iow traffic (405 ADT per WTrans).
A maximum of 35 visitors per day is 27 trips spread over 8 hours = 3.4 trips each hour
max.

One car every 17 minutes Max. Currently traffic based on ADT divided by 12 hours is
approximately 34 cars an hour. Project would increase it to 37.5 cars an hour. Average
would be significantly less since maximum visitation would not occur year around or
even most days of the week. There would be no perceptible change.
Utilizing estate fruit would reduce existing trips related to custom crush clients and this is
NOT accounted for in the trip calculations.

f. Neighbors that Chose to Live in the Agricultural Preserve Object to
Ongoing Agriculture Despite the Right to Farm Policy Protecting
Agriculture.

General Plan Policy AG/LU-15 states that:

The County affirms and shall protect the right of agricultural
operators in designated agricultural areas to commence and
continue their agricultural practices (a "right to farm"), even
though established urban uses in the general area may foster
complaints against those agricultural practices. The "right to
farm" shall encompass the processing of agricultural products
and other activities inherent in the definition of agriculture
provided in Policy AG/Lu-2, above.

Further, General Plan Policy AG/LU-2 states the following:

"Agriculture" is defined as the raising of crops, trees, and
Iivestock; the production and processing of agricultural products;
and related marketing, sales and other accessory uses.
(Emphasis added.)

Put simply, in Napa County, Agriculture includes the right to produce, market and sell wine -
even if it conflicts with "urban" uses. In a conflict between Agriculture and urban (i.e.
residences), County Policy is that Agriculture prevails.

The small but vocal group of neighbors who are leading the opposition to the modification
consistently take positions opposed to the County's right to farm policy. They oppose the use of
wineries for the marketing of wine. They complain about existing farming and winery operations
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disturbing them. This is despite the fact that notice of the right to farm is legally required to be
given to all property owners purchasing property within agriculturally-zoned property in the
County.

One neighbor who seems particularly upset is Iocated approximately 1,000 feet from the winery
and objects to having to see the winery from his property despite the fact that he appears to
have a 360 degree view from his hilltop home, with the small above-ground portion of the winery
only occupying an extremely small percentage of his field of view. Indeed, the Winery is as
minimally visibly intrusive as can be reasonably conceived - nearly its entire operations are
underground within caves, with only occasional outdoor activity. He complains about noise from
the winery, without providing any actual analysis or facts supporting the winery exceeding any
noise standard. The winery should not be penalized for conducting reasonable and legally
allowed "Agricultural" operations, as defined by the County's General Plan, nor precluded from
reasonably expanding those operations, because of misplaced complaints from adjacent
residential property owners.

Nevertheless, the winery, as described above, has taken extensive actions to minimize existing
and past complaints, as well as proposing project revisions to address these concerns. But
regardless, and in direct contradiction to the General Plan and Right to Farm policy, the
Planning Commission and the neighbors seem to take the position that a residential neighbor's
complaints of (largely imperceptible) changes at an Agricultural facility are sufficient to disrupt
what should be allowed, or allowable, uses of an Agricultural property. . The Caldwells have
attempted to address these concerns as much as possible and are trying to be good neighbors,
but their efforts have, and never will be enough, where any statement by a neighbor is given
significant weight that is out of context with existing agricultural zoning and County policies.

Directly contrary to AG/LU-15, the Planning Commission here deferred to residential uses over
Agriculture. That was an error, and should be corrected by the Board of Supervisors.
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