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1 MOTION TQ DISQUALIFY

One True Vine LLC (*One True Vine”) moves the Napa County Conservation, Development
and Planning Commission (“Planning Commission”) for an order disqualifying Commissioner David

Graves (“Graves”) from participating in any manner in the hearing and disposition of the above-

2

3

4

5 ||captioned matter.
6 The motion is made on the ground that Graves has an appearance of bias, in that he has a

7 |ldirect and substantial financial interest in the outcome, because his winery’s wine competes with Onc
8 |[True Vine’s wine, and if One True Vine’s Winery Use Permit is revoked then sales of One True

8 ||vine’s wine will be significantly adversely affected, potentially shifting customers to Graves’ wines.

10 The mation is based on this motion and memorandum of points and authorities, the

11 |[Declaration of Jayson Woodbridge, and the Declaration of Mike Fisher.
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MEMORANDUM OF POINTS AND AUTHORITIES
L. INTRODUCTION

One True Vine owns and operates a Napa County winery. One True Vine has a Winery Use
Permit, which 1t needs and relies on to produce wine. On December 21 2005, Defendant Napa
County Conscrvation, Development and Planning Commission (“Planning Comunissivu™) nutified
One True Vine by phone that the Planning Commission would hold a hearing on JTanuary 18, 2006
(later moved to February 1, 2006) to decide whether to revoke One True Vine’s Winery Use Permit.

0 N O T A WLWON -

Graves, onc of the members of the five-member Planning Conuuission, has 4 direct and substanlial
pecuniary interest in the ontcome of the hearing, in that he owns a Napa County winery that makes

1 wines that compete with wines produced by One True Vine. Although One True Vine does not claim

12
13
14
15

16
17 |{County, or its officers, save for County counsel.

18 IL. FACTS

that Graves is actually biased, Graves” ownership of his vineyard in competition with One True Vine
gives the appearance of bias that violates Due Process. Because One True Vine has a Due Process
right to a hearing by Planning Commissioners free from personal interest and appearance of bias in
the vutcorne, Graves should be disqualified from the hearing and all other proceedings relating to

One True Vine’s Winery Use Permit, and should not discuss the matter with his colleagues, the

19 |A. Parties.
20 One True Vine is a limited liability company doing business in the County of Napa.

21 |IDeclaration of Jayson Woodbridge, § 2 (“Woodbridge Dec”). The Planning Commission is the

22 poverning body that will determine whether to revoke One True Vine’s Winery Use Permnit.

23 | Woodbridge Dec, 9 3. Graves is a Commissioner of the Planning Commission. Woodbridge Dec,

24 1 4.

25 B. Background facts.

26
One True Vine obtained a Use Permit on July 20, 2005 that entitles One True Vine to make
27 :
wine at 565 Crystal Sptings Road, St. Helena, California. Woodbridge Dec, §5. One True Vine
28

produccs a number of wines and sells them at retail in California and other locations throughout the

United States. Woodbridge Dec, § 6. Tn addition to other products, One True Vine prodnces two

“3-
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wines named “Gold.” Declaration of Mike Fishet, J 6. (“Fisher Dec”). One Gold is a white table

o,

wine made of grapes grown in California and bottled in the Napa Valley that contains approximately
70% Chardonnay and is sold to the public at retail for around $20 per hottle. Id. The second Gold is
a white table wine made of grapes grown in Australia and bottled in the Napa Valley that contains
over 50% Chardonnay and is sold 1o the public at retail also for around $20 per bottle. Id.

C. Graves has a personal interest in the outcome of the revocation hearing.

Graves is also the co-founder, owner,b and general manager of Saintsbury Vineyard, a Napa

County winery. Woodbridge Dec, § 7. Sainisbury’s wines are known to compete with One True

O 0 N O o AW N

Vine’s wines, including a Saintsbury Chardonnay that is also sold to the public at around $20 per

-
o

bottle, as advertised on Saintsbury’s website. | Woodbridge Dec, § 7 and Exhibit A. Graves knows |

—1
—

that his wines and his Chardonnay in particular compete in retail stores with One 'ITue Vine’s

Y
N

offerings, including Gold. Woodbridge Dec, 1 7.

[N
w

The wine industry is a very competitive business sector. Fisher Dec, §5. The most important

ey
I

completive factor is price. ld. Placement on wine lists and on retail shelves is also of considerable

-
(&}

importance because these arc the two main ways to get product in the hands of consumcrs. Id. Wine

—
o))

lists at fine restaurants such as Press in St. Helena are where customers select wines to consume with

-
~l

their dinner at the restaurant. 1d. Retail shelves at such outlets as Dean and Deluca are where

-
(]

ordinary purchascrs makc buying decisions for wine that they plan to consume at home, give to

N -
[« I ¢o]

others as gifts, or the like. Id.

N
-

Saintsbury produces a Chardonnay that is made of grapes grown in California, that is bottled

N
N

in the Napa Vallcy, and that is sold to the public at around $20 per bottle. Id., § 7. Doth Saintsbury’s

N
W

and One True Vine’s products, in other words, are similarly priced wines containing a majority of

N
BN

Chardonnay grapes from California and bottled in the Napa Valley. Id.

N
()]

Both Saintsbuwy and Guld cuinpele with cach vther when they are placed together on wine

N
(0]

lists or on store shelves. Id., § 8. For example, the wine list af. Press in St. Helena inclndes both Gold

N
~J

and Saintsbury as white wine options labeled as Chardonnay. Id. A customer at Press who chooses

N
o

to purchase Guld will ol uecessity not purchase the Saintsbury Chardonnay and vice versa. Id. Both

4
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brands ate also available at high end retail stores such as Dean and Deluca in St. Helena, and can be
found there in closc proximity on storc shelves. Id.

Thus, Saintsbury’s Chardonnay competes directly with One True Vine’s Gold wines. Id., § 9.
For this reason, Ssintsbury stands to benefit by the elimination of Gold as competing wines. Id. Itis
in Saintsbury’s best financial interest to not have Gold wines competing with the Saintsbury
Chardonnay. Id.

On November 16, 2005 the Planning Commission notified One True Vine that the Planning
Commission will consider revoking One True Vine’s Use Permit, on the grounds that One True Vine
had failed to obtain a Temporary Certificate of Occupancy before occupying the physically

completed winery. Woodbridge Dec, 8.

If One True Vine’s Use Permit is revoked, catastrophic consequences for OUne True Vine will

follow. Woodbridge Dec, § 9. Onc Truc Vine will not be ablc to make wine and One Truc Vine’s

reputation will be significantly damaged. Woodbridge Dec, §9. The potential cost to One True Vine
would be measured in millions of dollars. Fisher Dec, Y 2. Lhis will directly affect the sales of
Graves’ wines including his Chardonnay, given that Graves’ wines compete with One Truc Vine’s

wines, including Gold. Woodbridge Dec, § 9.
1l ARGUMENT

A The Commission should use the California AT'A as a model for ruling on this motion.

“In proceedings not governed by the APA that do not have a specific procedure to raise the
issue of bias, the APA procedures in Govt. Code Section 11512(c) provide a useful model.”
California Administrative Hearing Practicc, § 6.27 at 264 (CEB 2d ed. 2005). Under Section
11512(c), this Motion is necessary, proper, and timely. “Tf the motion 1-: to disqualify an agency
member, the agency members other than the one challenged decide the issue.” Govt. Code Section
11512¢c).

B. Graves has a personal financial interest in the outcome of the revocation proceedings so
Due Process requires his disqualification.

“[D]uc process requires fuir adjudicators in courts and administrative tribunals alike.” Haas v.

County of San Bernardino, 27 Cal.4th 1017, 1024, 119 Cal. Rptr.2d 341 (2002). “While the rules

- 5.
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governing the disqualitication of administrative hearing otticers are in some respects more flexible
than those governing judges, the rules are not more flexible on the subject of financial interest.” Id.
Thus, “[w]hen due process requires a hearing, the adjudicator must be ihpaﬁial.” Id. at 1025. “[A]
fair trial in a fair tribunal is a basic requirement of due process.” Id. “Speaking of administrative
hearings, and articulating the procedural requirements demanded by rudimentary due process in that
setting, the [U.S. Supreme Court] has said that, of course, an impartial decision maker is essential.”
Id. at 1025.

“Of all the types of bias that can affect adjudicatioﬁ, pecuniary interest has long received the

most unequivocal condemnation and the least forgiving scrutiny.” Id. at 1025. “Thug, while

Q O 0 N O oA W N -

—

adjudicators challenged for reasons other than financial interest have in effect been afforded a

—
—

presumption of impartiality, adjudicators challenged for financial interest have not.” Id. at 1025.

-
Ny

“Indeed, the law is emphatically to the contrary.” Id. at 1025. “The high court has madc clcar that a

-
W

reviewing court is not required to decide whether in fact an adjudicator challenged for financial

-
EoY

interest was influenced, but only whether sitting on the case would offer a possible temptation to the

-
[9)}

average judge to lead him not to hold the balance nice, clear and truc.” Id. at 1025 (brackets and

-
o]

ellipses omitted).

—
~J

"It has also come to be the prevailing view that most of the law concerming disqualification

-
©

because of intereat applics with cqual force to administrative adjudicators.” Id. at 1027. “The high

court has taken pains to make this clear, even while holding that due process permits, for example,

NN
= O

the combination of investigative and adjudicative functions in administrative proceedings.” Id.

N
N

“[T]he adjudicator’s financial intcrest in the outcome presents a situation in which experience teaches

™
w

that the probability of actual bias on the part of the judge or decisionmaker is too high to be

[
i-N

constitutionally tolerable.” Id. “On this point, the court has applied the same rules to administrative

hcaring officers and judges alike.” Id. Scc also Andrews v. Apricultural Labor Relativris Buard, 28
Cal.3d 781, 793 n.5, 171 Cal.Rptr. 590 (1981) (financial stake in the outcome is a situation “in which

N NN
~ M

the probability or likelihood of the eXistence of actual bias is so great that disqualification of a

N
Qo

judicial officer is required 1o preserve the integrity of the legal system, even without proof that the

jndicial officer is actually biased towards a party”).

-6-
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It is no matter that Commissioner Graves has only one vote. “[W]here one member of a
tribunal is actually biased, or where circumstances create the appearance that one member is biased,
the proceedings violate due process.” Stivers v. Pierce, 71 F.3d 732, 748 (9th Cir. 1995). “The
plaintift need not demonstrate that the biased member’s vote was decisive or that his views
influenced those of other members.” Id. “Whether actual or appacent, bias on (e part of u single
member of a tribunal taints the proceedings and violates due process.” Id. Fach member of an
administrative panel must be free of financial interest to .comport with Due Process.

Duc process prohibits a member of an administrative body from determining whether to
revoke the license of an entity which he or she competes in business. In Gibson v. Berxyhill, 411
U.S. 564, 578-79 (1973) (attached as Exhibit A), for example, an organization of independent
uplometrists filed charges with the Alabama Board of Optometry against optometrists exployed by
Lee Optical Co. and other business entities, seeking to revoke their licenses, on the pround that
optometrists employed by a company allegedly violated state law. The respondents in the state
udministrative proceedings filed a federal lawsuit under Section 1983 to enjoin the proceedings,
arguing that the Board was biased because of financial interest in the outcome. A three-judge district
court agreed and enjoined the proceedings, and the U.S. Supreme Court affirmed. The Board was
composed solely of optometrists in private practice for their own account. The Board’s aim was to
revoke the licenses of all optometuists in the state who were employed by business corporations such
as Lee Optical. Under these circumstances, the Supreme Court held that the district court was
warranied in concluding that succeés in the Board’s efforts would possibly redound to the personal
benefit of members of the Board, in that the respondents’ business may shift to the Board members’.
The Supreme Court affirmed the district court’s conclusion that the Boatd was constitutionally
disqualified from hearing the charges.

Here, os in Gibson, Graves also has'a personal finaneial interest in the outcome of the
revocation hearing proceedings. Saintsbury’s Chardonnay competes directly with One True Vine’s
Gold wines. Indeed, the wine list at Press in St. Helena includes both Gold and Saintsbury as white
winc options labcled as Chardonnay, and both brands are also available at high end retail stores aud

are found in close proximity. Thus, Saintsbury stands to henefit by the elimination of Gold as

-7 -
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14
15
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19
20
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22
23
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25
26
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competing wines, and it is in Saintsbury’s best financial interest to not have Gold wines competing

with the Saintsbury Chardonnay.

If Graves votes to revoke One Truue Vine’s [Jse Permit, One True Vine will not be ahle to
produce and sell wine, severely damaging One True Vine. Graves’ winery Saintsbury stands to profit
[rom increased sales of Saintsbury wines that are lost to One True Vine. Under these circumstances,
Graves has a direct and substantial financial interest in the outcome of the revocation hearing, raising

an appearance of bias, and Due Process requires his disqualification.

IV. CONCLUSION

For the above reasons, the Commission should disqualify Commissioner Graves from

participating in any part of the proceedings to determine whether to revoke One True Vine’s Use

Permit.
Respectfully submitted,
KIRKPATRICK & LOCKHART
NICHOLSON GRAHAM LLP
Dated: January 17, 2006 By:

Jon Michaelson
Daniel F. Baile
Dylan B. Carp
Attorneys for One True Vine LLC
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03 S.Ct. 1689
411U.S. 564,93 S.Ct. 1689, 36 L.Ed.2d 488

(Cite as: 411 U.S. 564, 93 S.Ct, 1689)

Supreme Court of the Unlted States
Thomas S. GIBSON ct al., Appcllants,

V.
L. M. BERRYHILL et al.
No. 71--653.

Axgued Jan. 9 and 10, 1973.
Decided May 7, 1973

Suit by licensed optometrists seeldng injunction
under the Civil Rights Act to stop hearings before the
Alabama Board of Optomctty o clages ol
unprofessional conduct within meaning of Alabama
optometry statute because of their employment with a
corporation. A Three-Judge District Court for the
Middle District of Alabama, 33] F.Supp. 122,
enjoined the board proceeding, and defoudants
appealed. The Supreme Court, Mr. Justice White,
held that the Three-Judge Court was warranted in
concluding that the board members’ pecuniary
interest disqualified them from passing on the issues.
The Supreme Cowt fwther lwld tat althvegh e
Three-Judge Court did not abuse ite discretion in not
abstaining until Alabama Supreme Court rendered
decision holding that nothing in Alabama's optometry
law prohibjted licensed optometrist from accepting
ciployment from a business corporation, principles
of equity, comity and federalism warranted
recousideration of subject case in light of such
decision.

Vaculed and remunded.
Mr. Chief Justice Burger filed concurring opinion.

Mr. Justice Marshall filed concurring opinion in
which Mr. Justice Brennan joined.

West Headnotes

[1] Courts £508(2.1)

106k508(2.1) Mot Cited Cases
(Formerly 212k108, 106k262.4(7)

[1] Civil Rights ©=1456
78k1456 Most Cited Cases

(Formerly 78k262.1, 78k262, 78k13.2(1),
106k262.4(7))
Fedetal antinjunctivn statule did nol bar foderal
district court from isguing ipjunction in suit which

AL A Py i

Page 1

was brought on due process grounds under the Civil
Rights Act by liconscd optometrists scoking to stop
hearings before Alabama Board of Optometry on
charges of unprofessional conduct within meaning of
state optometry statute because of such optometrists’
employment with a corporation. Code ot Ala,, "It
46, § § 191, 192, 203, 206, 210, 211; 28 US.C.A. §
2283; 42US.CA.§ 1983,.

[2] Civil Rights €=1316
78k1316 Most Cited Cases

(Formerly 78k194,
106k262.4(7))

78k13.2(1),

[2] Injunction €108
212k108 Mogst Cited Cases

(Formerly 106k262.4(7))
Normally when a state has instituted administrative
proceedings against an individual who then secks an
injunction  in  federal conrt, exhaustion of
administrative remedies doctrine would require court
to delay action until the administrative phase of the
state proceedings is terminated, at least where
coverage or liability is contested and administrative
rxpertise, discretion or factfinding is involved.

[3]1 Administrative Law and Procedure €229
15AKk229 Most Cited Cases

Requirement of exhauston of adminismative
remedies does not apply generally to state "judioiel,”
as opposed to "administrative," remedies.

[4] Civil Rights €=1321
78k1321 Most Cited Cases

(Formerly 78k209, 78k13.9)
Where clear pwrport of comploint, by licenced
optometrists in their action under the Civil Rights Act
secking to enjoin hearings befors Alabama Board of
Optometry on charges of unprofessional conduct
within meaning of Alabama optometry statute
because of their employment with a corporation, was
that the Board of Optometry was unconstitutionally
constituted and did not provide the optometrists with
adequate administrative remedy requiring exhaustion,
question of adequacy of administrative remedies was
for all praction! purposes idention] with merits of
optometrigts' suit, and thnsg tha optomeairists were not
required to have exhausted their state administrative
remedies. Code of Ala., Tit.
46, % § 190-213; 42 UD.C.A. § 1983,

© 2006 Thomson/West. No Claim to Orig. 11.S. Govt Warks.
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93 8.Ct. 1689
411 U.S. 564,93 S.Cr 1689, 36 1.Ed.2d 48R
(Cite as: 411 U.S. 564, 93 S.Ct. 1689)

[5] Courts €490
106k490 Most Cited Cases

[5] Federal Courts €49
170BJc49 Most Cited Cases
(Formerly 106k267. 4(7))

Neither principles of comity nor rule of United States
Supreme Court decisions on not enjoining a pending
state criminal proceeding in absence of special
circumstances required federal diswict court to
dismiss optometrists' suit under the Civil Riphts Act
seeking to enjoin hearings before Alabama Board of
Optometry on charges of unprofessional conduct
within meaning of Alabama optometry statute
bevause of their cruployment with a corporation, even
if judicial review was forthcoming at conclusion of
the administrative proceeding, where the optometrists
alleged, and the district court concluded, that the
Board's bias rendered it incompetent to adjudicate the
isgues. Code of Ala., Tit. 46, § § 190-213,

161 Health €220
1981220 Most Cited Cases
(Formerly 299k11.1
Surgeons)
In view of fact that Alabama Board of Optomectuy
was composed solely of private practitioners and of
fact that corporate employees whom the Board
sought to bar from practice constituted nesarly half the
optometrnists 1n state, iederal district court was
watjaited  jn voncluding  that bourd member's
possible personal interest with respect to pecuniary
gain should licenses of such optometrists be revoked
disqualified the Board members from passing on the
issues. Code of Ala,, Tit. 46, § § 190-213.

. Physicians and

[7] Administrative Law and Procedure £->314
SAk314 Most Cited Cases

Those with substantial pecuniary interest in legal

proceedings should not adjudicate such disputes,

[8] Federal Courts &=s5

170BkS5 Most Cited Cases

Where, even though decition in cass which wag on
appeal to Alabama Supreme Court might have
obviated need for injunction in optometrists' action to
stop hearings before Alabama Board ot Optometry on
charges of unprofessional conduct within meaning of
Alahama optomefry atamie hecanse  of  their
employment with a

corporation, plaintiff optometrists had been dismissed
from the state suit and the Optometry Board was
pressing its chaiyes against the oplometrists without
awaiting outcome of such appeal, and where at least

Vs vV i/ L L

Poge 2

some of charges pending against the optometrists
might have survived a reversal by the Alabama
Supreme Court of the stale wial court's judgment
adverse to the optometrists' employer, federal district
court did not abuse its discretion in not abstaining
until such decision on appeal was rendered by the
Alabama Suprems Court.

[9] Federal Courts €="478
170Bk478 Mosgt Cited Cares

(Formerly 30k1107)
Principles of equity, comity and faderalism warranted
reconsideration of suit, by licensed optometrists
seeking 1o enjoin hearings before Alabama Board of
Optomctry on charges of unprofcssional conduct
within meaning of Alzbama optometry statute
because of their employment with a corporation, in
the light of Alabama Supreme Court decision holding
that nothing in Alabama's optometry law prombited
licensed optometrist from accepting employment
from a tmginess carporatinn  Code nf Ala | Tit 46, §
§ 190-213.
**1690 *564 Syllabus [FN*]

TN* The syllabus constitutes no past of the
opinion of the Court hut. har been prepared
by the Reporter of Decisions for the
convenience of the reader. See United
States v. Detyoit ' el & Lumbe; y

U.S. 321, 337, 26 S.Ct. 282 287. 50 L.Id.

490,

Appellees, licensed optometrists employed by Lee
Uptical Co., who were not members of the Alabama
Optomsuic Assuciation (Asyuciativn), weie clisiged
by the Association with unprofessional conduct
within the meaning of the state optometry statute
because of their employment with the company. The
complaint was tiled with the Alebama Board of
Optometry (Board), all members of which were
Assoriation members. The Board deferred
proceedings while a suit it had brought against Lee
Optical and optometrists employed by it to enjoin the
company from practicing optometry was litigated in
the state fial cowt.  The charges against tho
individual defendants were dismissed but the court
enjoined Lee Optical from engaging in the practice of
optometry. The company appealed. When the Board
revived the Association's charges against appellees,
they suughl asu ipjunctivn in the Fedeial Disticl
Court under the Civil Rights Act claiming that the
Board was biased. **1691 The court concluded that
it was not barred from acting by the federal anii-
injunction  statute since only administrative
proceedings were mvolved and that exhaustion of

@ 2006 Thomson/West, No Claim to Orig. U.S. Govt. Works.
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93 S.Ct. 1689
411U.S. 564,93 S.Ct. 1689, 36 L.Bd.2d 488
(Cite as: 411 U.S. 564, 93 8.Ct. 1689)

administrative remedies was not mandated where the
administrative process was biased in that the Board
by its litigation in tho statc courts had prejudged the
case against appellees and the Board mambarx had an
indirect pecuniary interest in the outcome. The
District Court enjoined the Board proceedings but
thereatter and before this appeal was taken, the
State’s higlest court reversed (e judgment against
Lee Optical and held that the optometry law did not
prohibit a licensed optometrist from working for a
corporation. Held:

1. The snli-injunction stawute did not bar the District
Court from issuing the injunction since appelleec
brought suit under ths Civil Rights Act, 42 IIS.C. s
1983, Pp. 1694--1695.

2. Nor did the rule of Yqunger v. Harrls, 401 U.S.
37, 91 S.Ct. 746, 27 [,.Ed.2d 669 or principlcs of

comity require the District Court to disrniss appellees’
suit in view of the pending Board proceeding sirice
the appellees *565 alleged and the District Court
concluded that the Board's bias rendered it
incompetent to odjudicatc the jssucs, Ip. 1696--

1697.

3. Since the board was composed solely of private
practitjoners and the corporats employees 1t sought to
bar from practice constitutcd half the optometrists in
the State, the District Court was warranted in
concluding that the Board members' pecuniary
interest disqualified them from passing on the issues.
Pp. 1697--1698.

4. Though tha Distnict Conrt did not abuse its
discretion in not abstaining upti! the Lee Optical
decision was rendered by the Alabama Supreme
Court, the principles of equity, comity, and
fedoralism warrant reconsideration of this case in the
light of that decision Pp 1698--1499.

331 F.Supp. 122, vacated and remanded.

Richard A. Dillups, Jr., Jackson, Miss., for
appellants

Harry Cole, Montgomnaery, Ala,, for appellees.

Mr. Justice WHITE delivered (e upinivn of the
Court.

Prior to 1965, the laws of Alabama relating to the
practice of optometry permitted any person, including
a busipess fiun ur corporation, 10 mainain 2
department in which 'eyes are examgincd or glasscs

Poge 3

fitted,' provided that such department was in the
charge of a duly licensed optomemist. The
pormission was expressly conferred by s 210 of Title
46 of the Alabama Code of 940, and also inferentially
by s 211 of the Code which regulates the *566
advertising practices of optometrists, and which, until
1965, appeared to contemplate the existence of
commercial stores with optical departments. [FN1]
In 1965, 8 210 was repesled in **1692 its entirety by
the Alabama Legislature, and s 211 was amended so
as to eliminate any direct reference *567 to gptical
departments maintained by corporations or other
business establishments under the direction of
employee optomstrists. [FN2]

ENL1. Sections 210 and 211 of c. 11, Tit 46,
of the Code of Alabama, 1940, provided,
prior ta 1965, as follows:

's 210, Store where glasses are sold; how
department. conducted -~ Nothing in this
chapter shall be so construed as fo prevent
any person, firm, or corporation from
gwning or operating a store or business
cstablishment wherein eyes are examined or
glarees fittad; provided, that snch store,
establishment, or optometric department
shall be in charge of a duly licensed
optometrist, whose name must appear on
and in all optomeuwy advertising of
whatsnaver namire done by said pegson, firm
or corporation.'

‘s 211. False or misleading statements in
advertisements or stores having optometry
dcpartmont.—-1t ghall be unlawful for any
person, firm or corporation, engaged in the

nennting AF nebnemarey de shin atabo b srint or
PIacule O1 OpoiCily il Ulig Juds, 10 piiit O

cause to be printed, or circulate or cause to
be circulated, or publish, by any means
whatyyever, auy adver lisement or circulur in
which appears any untruthful, impossible, or
improbable or misleading statsment or
statements, or anything calculated or
mtended to mislead or deceive the public.
Aud it shall be unlawful Ut any individual,
firm or corporation, engaged in the sale of
goods, wares or merchandise who maintains
or operates, or who allows to be maintained
and operated in connection with said
mercantile  business an  optomeuy
department; or who rents or subleages to sny
person or persons for the purpose of
engaging in the practice of optometry
therein, any portion of or space in said store,
premises or establishment in which such
porson, firm or corporation is engaged in
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safid mercantile business, to publish, or
circulate, or print or cause to be printed, by
any macans whatsocver, any advertiscment or
notice of the optometry department
maintained, operated, or conducted in said
establishment or place of business, in which
said advertigement or notice appear any
watruthful, improbable, Lmpossible, or
misleading staternent or statements, or
anything calculated to mislead or deceive
the public.'

Sections 190--213, regulating the practice of
vplumelty in  Alabuma, were originally
adopted in 1919.

ENZ. Section 211, as amended, reads as
follows:

's 211. False or misleading statements in
advertisementy or oiroulora.--It shall be
unlawful for any person engaged in the
practice of optometry in this state to print or
cause to be printed, or circulate or cause to
be circulated, or published, by any means
whatsocver, ony edvertiscment or circular in
which sppears any untruthful, impossible, or
improbable or misleading statement or
staternents, or anything calculated or
intended to mislead or deceive the public.

Soon after these statutory changes, the Alahama
Optometric Association, a professional organization
whose membership is limited to independent
practitioners of optometry not employed by others,
filed charges agpinst various named optomctrists, all
of whom wera duly licensed under Alabama law but
were the salaried employees of Lee Optical Ca. The
charges were filed with the Alabama Board of
Optomelry, the statutory body with authority to issue,
suspend, and revoke licenses for the practice of
optomerry. The gravamen of these charges was that
the named optometrists, by accepting employment
from Lee Optical, a corporation, had engaged in
‘unprofessional conduct' within the meaning of s 206
of the Alabama uptlyuiey statule agd lheace were
practicing their profession unlawfully. [EN3] More

particularly, *568 the Association charged the named

individuals with, among other things, aiding and
abetting a corporation in the illegal practice of
optometry; practicing optomety under a false naue,
that is, Lee Optical Co.; unlawfully soliciting the sala
of glasses; lending their licenses to Lee Optical Co.;
and splitting or dividing fees with Lee Optical. [EN4]
It was apparently the Association's position that,
following the repeal **1693 of s 210 and the
amendment of 3 211, the practice of optometry by

WU, fVTJ Fe 0T
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individuals as employees of business corporations
was no longer permissible m Alabama, and that, by
accopting such cmpluynent the nsmed uplometrists

* had violated the ethics of their profession. It was

prayed that the Board revoke the licenses of the
individuals charged following due notice and a
proper hearing.

FN3. Section 206, insofar g relevant here,
provides as follows:

's 206. License may be suspended or
revoked.-~A licepse issued to any person
may be suspended for a definite period of
time, or revokod by thc statc board of
aptomerry for any of the following reasons;
to-wit: . . . For unprofessional conduct
‘Unprofessional conduct' shall be defined to
mean any conduct of a character likely to
deceive or defraud the public, lending his
lieanse hy any licensed optometrist to any
person, the employment of 'cappers,’ or
‘steerers' to that do not adequately appear in
the tee with any person or persoms, the
obtaining of any fee or compensation by
fraud  or mistepresentation, employing
directly or indirectly anmy -suspended or
unlicensed  optometrist to do any
optometnical work, by use of any
advertising, carrying the advertising of
articles nat connected with the profession,
the employment of any drugs or medicines
in his practice unless authorized to do so by
the laws covering the practice of medicine
of this state, or the doing or performing of
any acte in his profession declared by the
Alabama Optometric Association to be
unethical or contrary to good practice.'

‘the section also provides for a hearng
Lefore tie Buad upon due notice of an
aceused license holder. At such a hesring
the accused is entitled to be represented by
counsel, to cross-examine the witnesses
against him, and to have all testimony taken
down by 4 stenographer.

FN4. Some of the charges leveled against
the named optometrists are covered by
sections of the Alabama optometry statute
gther an s 206, v.g., ‘praclicing optomelry
under 2 false name' (s 191), ‘ualawiully
saliciting the sale of glasses' (s 203), elc.

Two days after these charges were filed by the
Agsociation in October 1963, the Board filed a suit of
its own in state court against Lee Optical, secking to
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enjoin the company from engaging in the ‘unlawful
practice of optometry.’ The Board's complaint also
pnamecd 13 optomoctrists eniployed by Lec Optical as
parties defandant, *569 charging them with aiding
and abetting the company in its illepal activities, as
well as with other improper conduct very similar to
that charged by the Association in its complaint to the
Boajd.

Proceedings on the Association's charges were held
in abeyance by the Board while its own state court
suit progressed. The individual defendants in that
suit were dismissed on grounds that dol got
adequately appear in the record before us) and,
eventually, on March 17, 1971, the stata trial conrt
rendered judgment for the Board, and enjoined Lee
Optical both from practicing optometry without a
license and from employing licensed optometrists.
[FN5] The company appealed this judgment.

ENS5. A period of nearly five and one-half
years passed between the filing of the
Board's complaint agamst Lee Optical and
the decision of the state trial cowrt. Much of

this delay sappears to be attributable to

certain procedural wranglings in the court
concemning whether the Board had the power
to bring an myunctive action against those it
beliecved to  be practicing optometry
unlawfully. During the pendency of the
litigation, the Alabama Legislature passed a
statute expressly conferring such power,
both progpectively and retroactively, on state
liconsing boards, and the suit appears to
have proceeded expeditiously thereafter.

Meanwhile, following its victory in the trial court,
the Board reachvated the proceedings pending betore
iv sinos 1965 apsinst the judividual oplomctrists
employed by Lee, noticing them for hearings to be
held on May 26 and 27, 1971. Those individuals
countered on May 14, 1971, by filing a complaint in
the United States District Court naming as defendants
he Boad of Optumelry and ils individual mermnbers,
ag well ag the Alabama Optometric Assgociation and
other individuals. The suit, brought under the Civil
Rights Act of 1871, 42 1LS.C. s 1983, sought an
injunction against the scheduled hearings on the
grounds that the statutory scheme regufating the
practice of optometry in Alsbama_[FN6] was
unconstitutional *570 insofar as it permitted the
Board to hear the pending charges against the
ndividual plaintiffs in the federal suit [FN7] The
thrust of the complaint was that the Board was biased
and counld not provide the plaintiffs with a fair and

Pagc 5

Impartial hearing in conformity with due process of
law.

FN6. ss 190--213 of c. 11, Tit 46, of the
Alabama Code of 1940.

EN7. More specifically, the plaintiffs
atracked s 206 and 192 of the statute which
provide, respectively, that thc Board shall
have the power to entertain delicensing
proceedings and that its membership shall be
limited to members of the Alabama
Optometric Association.

A three-judge court wag convened in August 1971,
and shortly thereafter entered judgment for plaintiffs,
enjoining members of the State Board and their
successors 'from conducting a hearmg on the charges
herewfore prefetted agaiust the PloinGfls' aud fuin
revoking their licenses to practice optometry in the
State of Alabama.

In its supporting opinion, 331 PE.Supp. 122, the
Disulot Cuwt fust cunsideied whicther it should stay

"its hand and defer to the then-pending state

proceedings--that is, whether the sitnation presented
was one which would permit of immediate federal
intervention to restrain the actions of a state
administative budy. Thal yuestion was auswered in
the affirmative, the court holding ¥*1694 that 28
U.S.C. s 2283, the federal antiinjunction statute, was
not applicable to state administrative proceedings
even where thoge proceedings were adjudicatory in
character. Murcover, the Distiivt Cowl alsy Lield that
neither Younecer v, Harris, 401 U.S. 37, 91 S.Ct. 716,

7 1.Ed.2d 669 (1971), nor the doctrine normally
requiring exhaustion of administrative remedies
forbade a federal injunction where, as the court found
o0 be wue hers, the adminiswative process was so
defective and inadequste sg to deprive the plaintiffs
of due process of law,

This conclusion with respect to the deficiencies in
the pending proceedings against plaintiffs, although
an amalgam of ceveral elements, amounted basically
to a sustaining *571 of the plaintiffs' allegation of
bias. For the District Court, the inquiry was not
whether the Board members were ‘actually biased but
whether, in the nawral course of events, there is an
indication of a possible temptation to an avernge man
sitting as a judge fto fry the case with hias for or
against any issue presented to him.' 331 F.Supp.. at
125, Such a possibility of bias was found to arise in
the present case from a number of factors. , first, was
the fact that the Board, wlich auts as buth prosecutor
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and judge in delicensing proceedings, had previously
Lrought suil against the pleintfls on virlually
identical charges in the state courts. This the District
Court took to indicate that members of the Board
might have 'preconceived opinions’ with regard to the
cases pending before them. Second, the court found
as a fact that Lee Optical Co. did a large busimess 1m
Alabama, and that if it werc forced to suspend
operations the individual members of the BRoard,
along with other private practitioners of optometry,
would fall heir to this business. Thus, a serious
question of a personal tinancial stake in the matter in
controversy was raised. Finally, the Distict Cowl
appeared  ta repard the Board as a  gsugpect
adjudicative body in the cases then pending before it,
because only members of the Alabama Optometric
Association could be members of the Board, and
becauss the Assouviativn easjuded fioin membership
optometrists such as the plaintiffe who were
employed by other persons or entities. The result
was that 92 of the 192 practicing optometrists in
Alabama were denied participation in the governance
of their own profession.

The court's ultimate conclusion wag 'that to require
the Plaintiffs to resort to the protection offered by
state law in these cases would effectively deprive
them of their property, that is, their right w practice
their profeseions, without due process of law and that
irreparable injury *572 would follow in the normal

course of events.' [FN8] 331 F.Supp.. at 126,

FN8. The Diswict Court also dismissed,
without prejudice, the Board's counterolnim
in the present suit which sought a judgment
barring the plaintiffs from practicing
optometry in Alabama.

Appenl was taken to this Court and probablc

jurisdiction noted on June 26, 1972. 408 11.S. 920, 92
S.Ct. 2487. 33 1.Ed.2d 33]. Meanwhile, on March
30, 1972, the Supreme Court of Alabama reversed
the judgment of the state trial court in the Lee Optical
Co. casc, [IN9] holding that nothing in the Alabama
statutes pertaining to  opfomerry  evidenced 'a
legislative policy that an optometrist duly qualified
and licensed under the laws of this state, may not be
employed by another to examine eyes for the purpose
of proscribing cycglasses.’ [TIN101 288 Ala. 338, 346.
261 So2d 17, 24.

FN9. See Lee Optical Co. of Alabama v.
State Board of Optometry, 288 Ala, 338,

261 Su2d 17, rcbearing denied Apr. 27,
1972.

v, 3V I/ LA
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FN10. In a companion case, House of $8.30
Eycglaageg v. Statc d torgetry, 298
Ala 349 261 So.2d 27 (1972), the Alabama
Supreme Court reversed the judgment of
gnother lower state court which had enjoined
a corporation from unlawiully practicing
optometry  Quough  its uptomelist
employees. In that case, the individual
optometrists involved were also enjoined
from unlawfully practicing their profession.
Both injunctions were dissolved by the
Alabamy Supreme Court.

#%1695 [t is against this procedural backeround that
we turn to a consideration of the issues presented by
this appeal. .

I
[11 We agree with the District Court that neither
gtatute nor case law precluded it from adjudicating
the issues before it and from issuing the injunction 1f
its decision on the merits was correct.

Tie 28 U.S.C. s 2283, the anti-injunction statute,
prohibits federal courts from enjoining state court
proceedings, but the statute excepts from its
prohibition iujunctions *573 which are ‘expressly
outhorizad' by anothor Aot of Congrosa. [FN11] Laost
Term, after the District Court's decision here, this
Court determined that actions brought under the Civil
Rights Act of 1871, 42 U.S.C. s 1983, were within
the ‘expressly authorized’ exception to the ban on
foderal injunotions. [FN12] Mitchurg v. Fogter, 407
11.8.225.92S.Cr. 2151. 32 1. Ed.2d 1 (1972).

FN11. Title 28 U.S.C. 5 2283 provides:

'A court of the United States may not grant
an injunction to stay procecdings in a State
court except a3 expresgly autharizad by Aet
of Congress, or where necessary in aid of its
jurisdiction, or to protect or effectuate its
judgments.’

EN12. The District Court held s 2283
inapplicable in the present case because the
plaintiffs sought an injunction against a state
admmistrative body and not a state court.
Whether this distinction is tenable in all
circumstanceg--aven whera tha
administrative proceeding is adjudicatory or
quasi-judicial in character—-we need not
decide here since the present actionm was

brought under 42 1J.§.C, s 1983.
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Our decision in Mitchum, however, held only that a
district court was not absolutely barred by statute
from enjoining a state courl proveeding when valled
upon to do so in a g 1983 suit. As ws expregsly
stated in Mitchum, nothing in that decision purported
to call into question the established principles of
equity, comity, and federalism which must, under
sppropriate circumstances, restrain a federal court
from issuing such injunctions. Id., at 343, 92 §.Ct.
2151, 2162, 2163. These principles have been
emphasized by this Court many times in the past,
albeit under a variety of different rubrics. First of all,
there is the docirine, usually applicable when an
injunction is sought, that a party must cxhaust his
availahle adminigtrativa remadies before invoking the
equitable jurisdiction of a court. Ses, e.g., Prentis v
Atlantic Coast Line Co., 211 U.S. 210. 29 S.Ct. 67
53 L.Ed. 150 (1908); Illinois Commerce Comm'n V.
Thomson, 318 U.S. 675. 63 5.Ct. 834, 87 [.I:d 1075
(1942). Secondly, tharas is tha basic principle of
federalism, restated as recently as 1971 in Younger v.
‘Harris, 401 U.S, 37, 91 S.Ct. 746, 27 L.Ed.2d 669,
that a federal court may not *574 enjoin a pending
state criminal proceeding in the absence of special
cirenmstanees snggesting bad faith, harassment or
irreparable injury that is both serious and immediate,
And finally, there is the doctrine, developed in our
cases at least smce Railroad Comm'n v. Pullman Co.,
312 U.S.496. 61 S.Ct. 643. 85 L.Ld. 971 (1941), that
when confronted with izzuas  of constititional
dimension which implicate or depend upon unsettled
questions of state law, a federal court ought to abstain
and stay 1ts proceedmgs until those state law
questions arc definitively resolved.

[21i31[4] In the instant case the matter of exhaustion
of administrative remedies need not detain vs long.
Normally when a State has instituted administrative
proceedings against au individual who then secks an
injunction in federal court, the exhaustion doctrine
would require the court to delay action wntil the
administrative phase of the state proceedings is
. termunated, at least where coverage or liability is
cunlested aud administrative expertise, discretion, or
factfinding is involved. [FN13] But this **1696
Court has expressly held in recent years that state
administrative remedies need not be exhausted where
the federal court plaintiff states an otherwise good
cause of action under 42 U.5.C. § 1983. McNeese v,
Board of Education, 373 U.S. 668. 83 S.Ct 1433, 10
L.Ed.2d 622 (1963); Damico v, California. 389 US

416, 8% S.Ct. 526, 19 1.Ed.2d 647 (1967). Whether
this is invariably ths case even where, as here, a
license revocation proceeding has been brought by
the Statc and is pending before one of its own
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agencies and where the individual charged is 1o be
deprived of *575 nothing until the completion of that
proceeding, is a yuestivn we need not uvw decide, for
the clear purport of appelleed' complaint was that the
State Board of Optomeltry was unconstitutionally
constituted and so did not provide them with an
adequate administrative remedy requiring exhaustion.
Thus, the question of the adequacy of the
administrative remedy, an icsue which under federal
law the District Court was required to decide, was for
all practical purposes identical with the merits of
appellees’ lawsuit. [EN14]

FN13. This cxhaustion rcquircmont does not
apply generally to state 'judicial,' as oppoged
to 'administrative,’ remedies. See Bacon v.

utlapnd R. Co. 4. 34 S.Ct. 283
58 L.Ed. 538 (1914), ng Bapk Farmers

Trust Co. v. Schnader, 291 U.S, 24, 54 S.CL
259, 78 L Ed. 628 (1934). The doctrine of
exhaustion of administrative remedies
should, however, be kept distinct from other
equitable doctrines such as  those
excmplified in Younger v. Haniy, 401 U.S.
27. 01 S.Cr. 746, 27 L.Ed.2d 669 (1071),
and Railroad Comm'n v. Pullman Co., 312
U.S. 496, 61 S.Ct. 643, 85 L.Ed. 971 (1941),
which do require a federal court to defer in
appropriate circumstances (o statw judicial
proceedings

EN14. State adminjstrative remedies have
been desmed inadequate by tederal courts
and henco not subject o e ealmustion
requirement, on a variety of gmund.s. Most
often this has bene because of delay by the
agency, Smith v. Iflinois Bell Tel. Co., 270

U.S. 587,46 S.Ct. 408, 70 L.Ed. 747 (1926),

or because of svine doubt as to whether the
agency was empowered to prant effective
relief, Union Pac. R. Co. v. Board. of
C of Weld C 47 U. 2.3
SS__IQ,_Q_LE__UMEJ.&I, M&Nﬁﬁﬁz
v, ucas

S.Ct ]433, 10 L.Ed.2d 622 “QQ}) Stata
administrative remedies have also been held
inadequate, however, where the state
administrative body was found to be biased
or o have predetermined the issue before it
Kelly v. Board of Education, 159 F.Supp,
272 (MD Tenn 1958).

II
[5] This brings us to the question of whether
Younger v. Harris, 401 U.S. 37, 91 8.CL 746 (1971);
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Samuels v. Mackell, 401 U.S. 66, 91 S.Ct. 764, 27
L.Bd.2d 741 (1971), or the principles of equiry,
comity, and foderalism for which those cases stand,
precluded the District Comrt from acting, in view of
the fact that proceedings against appellees were
pending before the Alabama Board of Optometry.
‘I'hose cases and principles would, under ordinary
circumstances, [fofbid either a declatatory judgment
or injunction with respect to the wvalidity or
enforcement of a state statute when a criminal
proceeding under the statute has been commenced.
Whether a like rule obtains where state civil
proveedings are pending was left open in Younger
and its companion cases.

*576 Appellants now insist, not only that the issue is
posed here by the pendency of proceedings before the
stulc board, but also that the issue was acwally
decided following Younger by our summary

affirmance in the case of Geiger v. Jenkins, 401 T1.8.
985. 91 S.Ct. 1236, 28 L.Ed.2d 525 (1971). In that

case, the State Medical Board of Georgia noticed
hearings on charges filed agamst a medical
praotitioner who immediatcly brought suit in foderal
court under 3 1983 seeking an injunction on the
ground that the underlying statute the Medical Board
sought to enforce was unconstitutional. The District
Court dismissed the action without reaching the
moerits, holding that the statc procecdings were 'in the
nature of criminal proceedings,’ sufficiently so in any
event 1o trigger the 28 U.S.C. 5 2283 bar to federal
intervention. 316 F.Supp. 370, 372 (ND Ga.1970).

The decision was appealed to this Court and
summuarily affimmed without opinion but with citation
1o Younger snd Mackall

**1697 As frequently ocours in the case of summary
affirmance, the decision in Geiger is somewhat
opaque. We doubt, however, that it is contolling
here  First of all, it apears from the jurisdictional
statement and motion to affimm in Geiger that state
criminal proceedings were pending at the time of the
challenged dismissal of the federal case. Moreover,
it also appoars that subyeyueut u Qat dismissal the
State Medical Bosrd completed its proceedings and
revogked Geiger's license, and that judicial
proceedings to review that order were already under
way in the state courts. Secondly, there is no judicial
finding here us twie was in Geiger that uuder
applicable state law license revocation proceedings
are quasi-criminal in nature; nor is the Alabama case
law now cited for this proposition persuasive. See
State v. Keel. 33 Ala.App. 609, 35 So.2d 625 (1948).
Finally, although it is apparent from Geiger that
adminigtrative  procccdinga looking toward the

V. VT /S v v
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revgcation of a license to practice *§77 medicine
may in proper circumsiances conunand tie respect
due court proceedings, there remains thy vlaiw Lsis,
not present in Geiger, that the adminigtrative body
itself was unconstitutionally constituted, and so not
entitled to hear the charges filed against the
appellees.

Unlike those situatione where a federal court merely
abstains from decision on federal guestions until the
resolution of underlying or related state law issues
[EN15]--a subject we shall consider shortly in the
context of the present case--Younger v. KHarxis
contemplates the outright dismiseal of the federal
suit, and the presentation of all elaims, both state and
federal, to the state courts. Such a courss naturally
presupposes the opportunity to raise and have timely
decided by a competent state tribunal the federal
issucs involved. Ilere the predicate for 2 Younger v.
Harris dismisgal was lacking, for the appellees
alleged, and the District Court concluded, that the
State Board of Optometry was incompetent by reason
of bias to adjudicate the issues pending betore it. If
the District Court's conclusion was correct in this
repard, it was alsn correct that it nead nat dafer to tha
Board. Nor, in these circumstances, would a
different result be required simply because judicial
review, de novo or otherwise, would be forthcoming
at the conclusion of the administrative proceedings.
[FNi6] Cf Ward v Village of Monroeville 409
U.S. 57. 93 S.Ct. 80, 34 1..Ed.2d 267 (1972).

EN1S. See, eg., Ralroad Commn V.
Tullman Co., supra; Cngland v. Louisiana
State Rd. of Medical Exam're, 375 L1.S. 411,
84 S.Ct. 461, 11 1.Ed.2d 440 (1964); Lake
Caryiers’ Assu. v. MacMullan, 406 U.S. 498,
L8.Ct 1749, 32 L EA.2d 257 Q912).

7

¥N16. This Court was assured at oral
argument by counsel for both parties that
Alabama law provides for de novo court
review of delicensing orders isgsued by the
Board. Tr, of Orul Arg. 5, 19. Nonctholess,
the District Coust expressly found that the
revocation by the Board of appellees’
licenses 1o practice their profession,
'together with the attendant publicity which
would incviably be assuciated therewith,
would cause irreparable damage’ 10 the
appellees for which no adequate remedy is
afforded by state law. 331 F.Supp. 122, 126.

*578 II
[6] It is appropriato, therefore, that we consider the
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District Court's conclusions that the State Board of
Optometry was so bjased by prejudgment and
pecuniary interest that it could not constitutionally
conduct hearings looking toward the revocation of
appellees' licenges to practice optometry. We affirm
the District Court in this respect.

The Disuist Court thwught (he Buard to be
impermissibly biased for two reasons. Firet, the
Board had filed a complaint in state court 2lleging
that appellees had aided and abetted Lee Optical Co.
in the unlawful practice of optometry and also that
they had engaged in other forms of unprofessional
conduct' which, if proved, would justify revoontion of
their licenses. These charpes were suhstautially
similar to **1698 those pending against appellees
before the Board and concerning which the Board
had noticed hearlngs following its successful
progcoution of Lee Optical in the state trial court

Secondly, the District Court determined that the aim

of the Board was to revoke the licenses of all
optometrists m the State who were employed by
busincss corporations such as Lee Optical, and that
these optometristz acconnted for nearly half of all the
optometrists practicing in Alabama. Because the
Board of Optometry was composed solely of
optometrists m private practice for their own account,
the District Court concluded that success in the
Board's efforts would possibly radonnd to  the
personal benefit of members of the Board,
sufficiently so that in the opinion of the District Court
the Board was constitutionally disqualified from
hearing the charges filed against the appellecs.

The District Court appayenily considered either
source of possible bias-- prejudgment of the facts or
personal mterest--sufficient to disquality the
mobery of tie Buard, *579 Arguably, the Diswict
Court wag right on both scores, but we need reach,
and we affirm, only the latter ground of possible
personal interest. [EN17]

EN17. The sxtent o which an administrative
agency may investipate and act upon the
material facts of a case and then, consistent
with due process, sit as an adjudicative body
to detennine those facts finally has
ocvasioned some divergence of views
among federal courts. Compare Amog Treat

& Co, v, SEC. 113 US AppDC 100 306
F.2d 260 (1962}, and Traps World Airlines
v. CAB. 102 US.App.D.C. 391. 254 F.2d
90 (1958), with Pangbun v. CAB. 311 F.2d
349 (CA1 1962). Sec also Mack v. TFlorida
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tate Board of Dentistry, 296 F.Supp. 125
(51 Fla.1969). We have no occasion to pass
upun this issuc here im view of our
disposition of the present case.

[71 It is sufficiently clear from our cases that those
with substantial pecuniary interest in legal
proceedings should not adjudicate these disputes.
Tumey v, Ohio, 273 U.S. 510,147 §.Ct 437, 71 L.Ed.
749 (1927). And Ward v_Village of Monroeville,
409 U.S. 57. 93 S.Ct._80, 34 L.Ed.2d 267 (1972),
indicates that the financial stzke need not be as direct
or positive as it appeared to be m ‘lumey. It has also
come to be the provailing view that '(mn)ost of the law
concerning disqualification becanse of interest
applies with equal force to . . . administrative
adjudicators.” K. Davis, Administrative Law Text s
12.04, p. 25U (19¥72), and cases cited. 'L'he District
Cowt procecded on this basiy and, applying the
standards taken from our cases, concluded that the
pecuniary interest of the members of the Board of
Optometry had sufficient substance to dizqualify
them, given the context in which this case arose. As
remots as we are [fum the local realitivs underlying
this case and jt being very likely that the District
Court has a firmer grasp of the facts and of their
significance to the issues presented, we have no good
reason on this record to overtumn its conclusion and
we affirm it.

v

[8] Finslly, we do not think that the doctrine of
gbstentjon, as developed in ouwr cases from
*580Railtoad Conuw'n v.  Pulljuay Cy., 312 U.S.
496, 61 S.Ct 643, 85 1L.Ed. 971 (1941), to Lake
Carriers’ Assn. v. MacMullan, 406 U.S. 498, 92 S.Ct.
1749, 32 L.Ed.2d 257 (1972), required the District
Court to stay its proceedings until the appellees had
presented unsettled questions of state law to the state
courts. Those questions went to the reach and effect
of the state optometry law and concemed the merits
of the charges pending against the appellees, at the
heart of which was the issue whether Alabama law
permirted licensed optometrists to be employed by
bueiness corporations and others.  That central
question was pending in the Alabama Supreme Court
in the Les Optical Co. case at the time the District
Court entered its order. As was nated earlier,
however, appellees here had been **1699 dismissed
from that case by the state trial court, and it was only
after this dismissal, and after the Board had
reactivated its charges against them, that appellees
sought relief in federal court.

Arguably, the District Court should have awaited the
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outcome of the Lee Optical Co. appeal, a decision
wliich might have obviated the need for an {njunction
in this onse._ [FN18] But the Board was pressing its
charges against appellees without awsajting that
outcome and, in any event, it appears that at least
some of the charges pending against appellees might
have survived a reversal of the state trial court's
judgment by the Alabawa Supremse Courte Under
these circumgtances, it was not an abuse of discretion
for the District Court to proceed as it did.

FIN18. See Askew.v. Hargrave, 401 U.S.
476,591 S.Cr. §5 2d 196 (1971).

[9]1 Nevertheless, the Alabama Supreme Court has
since rendered its decision, not only in the Lee
Optical Co, case, but algo in a companion case,

Houge of $8.50 FEvyeglasses v. State Board of
Optometry. 288 Ala. 349, 261 So.2d 27 (1972). Sce

n. 10, supra. Individual optometrisfs were parties ta
that latter case, and the Alabama- Supreme Court
entered judgment in their behalf, holding that nothing
=*58( in the State's optometry law prohibited a
licenscd optomctrist from accepting cmployment
from a business corparation. Whether this judgment
substantially devitalizes the position of the Board
with regpect to the appellees here, or in any way
makes unnecessary or removes the ‘equuity’ trom. the
injunction cntered by the District Cowrt, we are
unable to determine. Bur we da think that
considerations of equity, comity, and federalism
warrant vacating the judgment of the District Court
and remanding the case to that court tor
rcconsideration in light of the Alabama Supreme
Court's judgments in the Lee Optical Co. and Housge
of $8.50 Eyeglasses cases. We in no way intimate
whather or not the injunction should be reinstated by
the District Court.

It is g0 ordered.

Vacated and remanded.

M. Clief Justice BURGER, vonvurring.

I concur, although in my view the three-judge
District Court would have been better advised, as a
matter of sound judicial discretion, to have refrained
fioip acling undl the outcume of the Lec Opticul

appeal. See my dissenting opinion in Wisconsin v.

27 L.Bd.2d 515 (1971).

Mr. Jusdce MARSHALL, with whom Mr. Justice
BRENNAN joing, concurring.

LA L b -V
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1 join the opinton of the Court except insofar as it
suggosty lhat the question remains open whether
plaintiffs in some suits brought under 42 U.S.C. s
1983 may have to exhaust administrative remedies.
See ante, at 1696. In my opinion, the inapplicability
of the exhaustion requirement to any suit brought
under s 1983 has been firmly senled by this Court's
prior decisions, McNeege v. Board of Education, 373
1S, 668, 671672 83 S Ct 1433, 1435, 10 1.Ed.2d
622 (1963). See also Houghton v. Shafer, 392 U.S.
wwﬂﬂ%_l Km V.

2 U.S. 309,312 n. 4, 83 S.Ct. 212

20 L.Ed.2d 1118 (1968); Damico v. California, 389
11.8.416 RRS Ct 526 191 Ed.2d 647 (1967).

411 U.S. 564,93 S.Ct. 1689, 36 L.Ed.2d 488
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