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            INTER-OFFICE MEMO

              OFFICE OF COUNTY COUNSEL

TO:

Chair Dillon and Members of the Board
FROM:
Laura J. Anderson, Deputy County Counsel
RE:

Houck Appeal
DATE:

September 7, 2005




FILE NO.
BACKGROUND:

This memorandum is provided in response to the objections to the Resolution of Findings of Fact and Decision on Appeal raised by Farella Braun & Martel in its letter dated August 22, 2005, and also the concerns on special status bird species raised by John Boyd at the Board’s hearing on August 23, 2005.

OBJECTIONS:
(Objections Submitted By Farella Braun & Martel)


1)
The Project Cannot Be Processed Under “Level Two” Review.  In order to approve the project under “Level Two” review, the Board must find that if the highest point of the proposed project is located less than twenty-five vertical feet below a major or minor ridgeline, that measures have been included in the project to reduce visual impacts on the major or minor ridgeline through the use of existing natural vegetation, landscaping, topographical siting, architectural design, and colortone.  However, if the highest point of the proposed structure is less than twenty-five vertical feel below the major or minor ridgeline, and the existing vegetation, proposed landscaping, topographical siting, architectural design, and colortone do not screen the predominant portion of the proposed structure, the application shall be forwarded to the Planning Commission for a possible exception pursuant to Section 18.106.070. 



Response:  As described in the Resolution of Findings of Fact and Decision on Appeal and this memorandum, the record contains substantial evidence to support the Board’s findings and approval of the proposed project under a “Level Two” review.   

2)
The topographical map submitted by applicant reveals that the structure is located on top of the knoll, which is located on the highest and steepest portion of the property.


Response:  The aerial site plan (sheet no. P-02B) and the slope plan submitted by applicant and the County GIS data reflects that while the proposed structure will be located on the top of the knoll which is arguably the most prominent portion of the property, that knoll is not the steepest nor the highest portion of the property.  According to these plans, grading for the main residence and party yard area will be stepped down the hillside and the steepest portion of the property is located at the northwest corner of the property where the elevations are approximately 995 feet above mean sea level and the slopes are greater than 50%.  The proposed main residence is located approximately 938 feet above mean sea level elevation where the slopes are between 15% and 20%.        

3)
The hilltop will be made buildable by the removal of the top 24 vertical feet of the ridgeline to prepare a level pad of sufficient size to support the development.  The secondary development area will require removal of up to 17 vertical feet of the ridgeline.


Response:  The project architect and applicant testified that approximately 12 to 15 feet of earth in the middle of the site will be cut out so that the pad for the main house will be reduced in height.  Also, the majority of the grading for the main house pad will occur on the east side or non-viewshed side of the knoll.  (See Transcript of May 4, 2005, Planning Commission meeting, 19:13-19; August 23, 2005, Board meeting, 13:1-9.)  The landscape party yard site plan (sheet no. L-02) shows elevations in the secondary area between 875 and 904 feet above mean sea level with between four and seven feet of cut and fill needed to create the area.

4)
The photomontage does not account for the grading and tree-removal caused by the project, and therefore does not accurately portray the visual impact of the structure.

Response:  The record reflects that the photomontage shows only the existing landscaping on the site and not the new landscaping that will be used to further screen the project.  As such, the photomontage actually shows less screening and less vegetation and could be considered as portraying more of a “worst case scenario” than what will ultimately be present after development of the proposed project and associated landscape.  The project architect testified that in creating the photomontage, the trees that would be removed to accommodate grading and construction of the project were cut out of the photograph (using a Photo Shop program) to give a more accurate portrayal of the visual impacts.  The architect further testified that the photomontage shows only the existing landscaping on the site and does not show the additional landscaping that will be planted to further screen the project.  (See Transcripts of May 4, 2005, Planning Commission meeting, 22:12-25; May 18, 2005, Planning Commission meeting, 31:4-25; August 2, 2005, Board meeting; 30:10-18.)

5)
It is unknown how many trees will be lost in order to excavate the ridgeline for the structure.  Similarily, no count of retained trees was made.

Response:  The site plan (sheet nos. P-02 and P-03) submitted to both the Planning Commission and the Board of Supervisors describes the results of a tree survey prepared by a landscape architect and identifies the tree number, the tree species type, the health/vigor of each tree and which trees will be impacted or removed by construction.  The applicant and the project architect also testified that all of the trees on the ridgeline have been inventoried and numbered and those trees that will remain have been tagged with metal numbers.  (See Transcripts of August 2, 2005, Board meeting, 20:5-16; August 23, 2005, Board meeting, 12:21-24.)   Additionally, a preliminary design of the landscape plan (sheet nos. L-01, L-02 and L-03) prepared by landscape architect Martin Hoffman and submitted to both the Planning Commission and the Board of Supervisors identifies each of the existing oak trees along with the associated tree canopy.  

6)
No geotechnical analysis of the project site has been provided.  

Response:   The objection contains a true statement.  However, according to County Environmental Sensitivity Maps (liquefaction and landslide layers) and GIS information referenced in the record, there is no history of any landslides, unstable areas, lateral spreading or other evidence in the proposed development area which would indicate that the site is unstable or otherwise incapable of supporting the proposed project.  Since there is no evidence to suggest that the site is unstable, the County Planning Department’s routine and customary practice does not require that the applicant submit a geotechnical study.  Geotechnical studies are typically only required if there is evidence in the record (such as from County Maps or GIS) indicating that the development area has a history of landslides, unstable conditions or lateral spreading.  Here, the applicant will be required to submit a soils report prior to issuance of a building permit.  The requirement for a soils report prior to issuance of building permits is reflected as Condition of Approval No.15 on the project.

7)
No competent evidence exists in the record to support a finding that the replacement plantings will provide adequate screening within two to five years.


Response:   The record contains evidence that an arborist was retained by the applicant very early in the design phase to assess the trees, determine whether it was possible to relocate them on site and to make sure landscaping was given as much consideration as all other aspects of development.  (See Transcripts of May 4, 2005, Planning Commission meeting, 15:20-25; 16:1-4; August 2, 2005 Board meeting, 16:24-25; 17:1-17.)  An arborist’s opined that while relocating existing Live oak trees on site would be unsustainable whereas the use of boxed nursery grown Live oak trees of much smaller size would outperform their existing native counterparts and establish quickly.  Based on the arborist’s evaluations of the site and his opinion, nursery grown trees rather than natural ones will be planted on site to provide additional screening and rocks around existing and new trees will be fractured to give the roots more room to grow.  The record also contains evidence that existing trees will be selectively pruned, fertilized and irrigated on a regular basis to encourage more rapid and full potential growth and that the new landscaping would be planted before construction to provide more screening and growth during the two year construction period.  (See Transcripts of Planning Commission May 4, 2005 meeting, 16:5-17; 49:2-8; May 18, 2005, Planning Commission meeting, 32:17-23; August 2, 2005, Board meeting, 27:13-25; 32:19-23; 34:16-23; August 23, 2005, Board meeting, 13:10-25.)  

The record further reveals that the trees proposed to screen the house include 15-gallon, 24-inch, 36-inch and 48-inch box Live and Cork oaks, 24-inch box Olive trees, and 5-gallon Horse Chestnuts.  The Olive trees are an evergreen species and range in height from 25-30 feet and are about as wide as they are tall.  Live Oaks and Cork oaks are also evergreen trees and range in height from 20-70 feet and 70-100 feet, respectively and have wide canopies.  The Horse Chestnut or California Buckeye can be a shrub like plant or a small tree.  Either form can range from 10-20 feet tall and are very wide.  This species is deciduous and will increase the under canopy beneath the other trees.  All of these trees were selected by the landscape architect to meet the 2 to 5 year screening requirement in the Viewshed Application checklist. (Transcript of May 4, 2005, Planning Commission meeting, 6:7-13.) 
 
8)
The applicant did not provide any visual analysis showing the structure on the excavated ridgeline in relation to the actual trees to be retained and newly planted.

Response:  The record contains a photomontage, a landscape plan, a site plan and line of view elevation drawings all of which visually show the proposed structure and the trees to be retained and/or newly planted.  Also, please see response to Objection No. 5, above.

9)
The alternatives site analysis was flawed because the applicant’s representatives asserted that alternative sites were evaluated however there is no evidence in the record that staff conducted an independent analysis of any alternative building sites.  Also, the Board cannot approve the horse barn without remanding the project to the Planning Commission for issuance of a use permit to allow grading on slopes greater than 30%.

Response:  The record contains a slope plan which indicates that the majority of the property consists of slopes between 30% and 50%.   The slope plan is consistent with the County’s maps for the area and the findings and conclusions of the Initial Study/Mitigated Negative Declaration.  The record also reveals a creek runs down the east side of the site and into Soda Canyon which is subject to a minimum 100’ setback.  The party yard area has minimal vegetation and undocumented fill which could require removal prior to development. The proposed “barn area” also has slopes between 30% and 50% and thus would require an exception from the County’s Conservation Regulations (Chapter 18.108) in the form of a use permit granted by the Planning Commission prior to grading on slopes greater than 30%.  (See Transcript of August 2, 2005, Board meeting, 19:3-25; 20:1-25; 21:16-24; 49:11-25; 50:1-15.)   

As evidenced by the slope plan, the County’s maps and testimony from staff and the applicant’s representatives, the area proposed for the horse barn is located on slopes greater than 30%.  Therefore, the horse barn cannot be approved without the issuance of use permit pursuant to County Code Section 18.108.060.  The Initial Study/Mitigated Negative Declaration analyzed the impacts associated with development of the horse barn however a use permit application was not submitted nor was it processed for the horse barn and therefore the horse barn cannot be approved as part of the proposed project.  The Board’s approval has been revised to delete the horse barn from project approval and a new Condition of Approval No.16 has been added to reflect that any future earthmoving activity on the property will be subject to an exception to the Conservation Regulations in the form of a use permit.  


10)
The evidence does not support a finding that the project minimizes removal of a significant portion of the vegetation.

Response:  Please see response to Objection No. 5, above.

11)
The Board did not make the legal findings necessary to support a “Level Three” exception.


Response:  The objection contains a true statement.  A “Level Three” exception (under County Code section 18.106.070) may be requested where construction will occur within twenty-five vertical feet of a major or minor ridgeline.  The record reflects that the proposed project will be located less than twenty-five feet below a major or minor ridgeline and therefore the project was not processed by the Planning Department under a Level Three exception.  The Planning Department staff report also noted that the applicant did not request a “Level Three” exception.  Likewise, at the hearing on the appeal, Planning staff again advised the Board that the project was not being processed as a “Level Three” exception.  No findings were made by the Board or the Planning Commission to support a Level Three exception.

12)
The Negative Declaration and its mitigation measures do not take into account the effect of the blasting of the project site on ambient noise levels in the area.


Response:  The project proponents contend that blasting will occur on the project site yet the record does not contain any evidence from the project applicant or his representatives that blasting will occur.  The project architect has acknowledged that “fracturing” of the rock may be necessary to plant the trees however fracturing may be accomplished via heavy construction equipment and does not necessarily connote blasting.  The Initial Study/Mitigated Negative Declaration prepared for the proposed project identified that there would be a temporary increase in noise levels during the construction period and concluded that because the area is relatively sparsely populated, equipment will be muffled and construction will be limited to weekdays, the noise impacts were considered less than significant.  (See Initial Study/Mitigated Negative Declaration, Noise Section, page 16.)

13)
Given the testimony in the record regarding poor soils and given the stunted growth of existing mature trees in the area, it is not possible to conclude that the replacement trees will provide adequate screening in the 2 to 5 year timeframe outlined in the Viewshed Checklist.


Response:  The record contains evidence that the existing trees have survived in their natural state for more than 100 years and relied only on rainfall for irrigation.  (See Transcript of August 23, 2005, Board meeting, 31:18-22.)  According to the project architect and applicant, the trees will be pruned, fertilized, irrigated, surrounding areas of rock will be fractured to accommodate spreading of the roots and the trees will be cared for on a regular basis to ensure maximum and rapid growth.  Also, please see response to Objection No. 7, above.



14)
The Negative Declaration did not analyze the more than 20 undeveloped parcels in the immediate vicinity of the project site for which future development along the ridgeline is probable, past projects in the area and the probable development of the remaining ridgeline parcels.

Response:  The County’s local CEQA Guidelines define “reasonably foreseeable future projects” as those projects currently under environmental review by the County or other agency with jurisdiction within the geographical limits of Napa County and those projects anticipated as later phases of previously approved projects.  The Initial Study/Mitigated Negative Declaration prepared for the project identified two homes on the Stags Leap ridgeline that received permits prior to adoption of the Viewshed Protection Program that will be visible from Silverado Trail and Highway 29 and also identified a home on the parcel immediately north of the project site that is currently undergoing construction.  (See Initial Study/Mitigated Negative Declaration, page 2.)  

In addition, Planning staff advised the Planning Commission during the hearings that there are four parcels (some of which may have been lot line adjusted) in the Stags Leap area that filed building permit applications prior to December 2001, the effective date of the Viewshed Ordinance, and that only two of those pre-Viewshed Ordinance applications (Stull and Riechers) have actually commenced any earthmoving or construction activities.  Planning staff further testified that there are a total of three pending or approved projects on the ridgeline in the Stags Leap area.   (See Transcript of May 18, 2005, Planning Commission meeting, 15:15-25; 16:1-25; 17:1-25; 18:1-11.)  Since no new applications are on file with the Planning Department for any of the 20 undeveloped parcels in the immediate vicinity of the project site and since many of those parcels have been undeveloped and vacant for many years, it would be highly speculative and illogical for the Initial Study/Mitigated Negative Declaration to assume that all 20 parcels would be developed at some unknown time in the future.     

15)
The project will destroy critical habitat and interrupt the nesting location choices, breeding potential and incubation period of the resident peregrine falcons.  (Objection Submitted by John Boyd)

Response:  The Initial Study/Mitigated Negative Declaration prepared for the project acknowledged that the project site includes heavily wooded areas as well as open grassy areas that could provide suitable habitat or foraging areas for special-status raptors or other special status nesting birds.  To reduce potential impacts to special status birds to a less than significant level, Mitigation Measure no. 2 requires a qualified biologist to conduct a survey to determine the presence or absence of any raptor or special status bird nests prior to any grading or tree removal on the site.  If present, the trees cannot be removed and adequate setbacks will be imposed until the nestlings have fledged as determined by a qualified biologist.  (See Initial Study/Mitigated Negative Declaration, Biological Resources Section, pages 10 and 11.)  Mitigation Measure No.2 is incorporated as Condition of Approval No. 5 on the project.   
CONCLUSION:


Based on our review of the record, substantial evidence exists to uphold the Board’s approval of the revised project.
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