RESOLUTION NO.  05-148
A RESOLUTION OF THE BOARD OF SUPERVISORS OF THE COUNTY OF NAPA, 

STATE OF CALIFORNIA, AMENDING PERSONNEL POLICIES WITH REGARD TO THE COUNTY’S POLICY FOR MAINTAINING A HARASSMENT AND DISCRIMINATION FREE WORK ENVIRONMENT EFFECTIVE AUGUST 23, 2005.

WHEREAS, Government Code section 25300 provides that the Board of Supervisors shall provide for the number, compensation, tenure, appointment and conditions of employment of county employees and that such action may be taken by ordinance or resolution; and
WHEREAS, the County of Napa’s Policy for Maintaining a Harassment Free Work Environment is recommended to be amended for the following reasons:

1. To add the newly created protected category of self-identified gender pursuant to amendments in the Fair Employment and Housing Act; 

2. To reference the County’s compliance with new statutory requirements regarding the training of managers and supervisors on sexual harassment;

3. To emphasize the County’s non-retaliation policy relating to the filing of and participation in the investigation of complaints of harassment and discrimination;

4. To add additional emphasis on discrimination as being in violation of County policy; and

5. To change references to departments and titles to their current description; and
WHEREAS, the County of Napa’s Policy for Maintaining a Harassment and Discrimination Free Work Environment, Exhibit A, reflects the changes to be approved by the Board of Supervisors;  
NOW, THEREFORE, BE IT RESOLVED that the Napa County Board of Supervisors hereby approves the changes to Part I, Section 37K of the Napa County Policy Manual, hereinafter referenced as “Policy for Maintaining a Harassment and Discrimination Free Work Environment”, as set forth in Exhibit A, effective August 23, 2005.

The foregoing resolution was duly and regularly adopted by the Board of Supervisors of the County of Napa, State of California, at a regular meeting of said Board held on the 23rd day of August 2005, by the following vote:

AYES:
  SUPERVISORS   
DODD, WAGENKNECHT, MOSKOWITE, LUCE



and DILLON

NOES:
SUPERVISORS          NONE
ABSENT:  
SUPERVISORS   
NONE


__________________________________


Diane Dillon, Chairperson of the Board of



Supervisors

ATTEST: PAMELA A. MILLER

Clerk of the Board of Supervisors

By:_____________________       

APPROVED AS TO FORM

Office of County Counsel

By:   E-Signature Jackie Gong
Date:   8/8/05
APPROVED BY THE NAPA COUNTY

BOARD OF SUPERVISORS

  Date:   August 23, 2005
Processed by:

______________________________
Deputy Clerk of the Board

ATTACHMENT A

Effective May 2, 1995

Revised Effective December 12, 2000

Revised Effective January 8, 2002

Revised Effective August 23, 2005

POLICY FOR MAINTAINING A HARASSMENT AND DISCRIMINATION FREE

WORK ENVIRONMENT
I. STATEMENT OF POLICY 

A. Maintaining a Harassment and Discrimination Free Work Environment

It is the policy of the County of Napa to maintain a work environment free of harassment and discrimination.  A work environment which is free of harassment and discrimination provides a productive and pleasant environment characterized by mutual respect. Pursuant to this policy all employees, elected officials, vendors on County premises, members of the public while on County premises and persons providing services to the County pursuant to a contract shall be treated in a fair and nondiscriminatory manner.  Additionally, individuals subject to this policy have a responsibility to abide by this policy and not violate its provisions.  References to “employee” throughout this policy are intended to include County of Napa elected officials, vendors and persons providing services to the County pursuant to a contract.

Unlawful harassment, discrimination and retaliation undermines the philosophy and policies of the County as well as the rights guaranteed to employees and others under both state and federal laws.  The County will not tolerate verbal, visual and/or physical harassment or discrimination against an employee on the basis of race, age, religion, color, national origin, ancestry, physical or mental disability, medical condition, marital status, gender, self-identified gender or sexual orientation.  


B.  Liability for Policy Violations

Any County employee who violates this policy shall be subject to discipline, up to and including immediate dismissal.  A vendor or persons providing services to the County under contract who violate this policy shall be subject to termination of their business relationship with the County.  

In addition, an employee may be held personally liable for harassment committed by the employee and prohibited under the law.

C. Zero Tolerance

The County maintains a zero tolerance stance regarding violations of this policy.  This means that serious cases of employee harassment, discrimination or retaliation related to a complaint made pursuant to this policy, will lead to recommendations for immediate dismissal by the Human Resources Director or designee and the County Executive Officer or designee.

II. DEFINITIONS

A.  “Discrimination”

For purposes of this policy, discrimination may occur by either:

1. Treating members of a protected class less favorably because of their membership in that class.  The protected groups are based upon race, age, religion, color, national origin, ancestry, physical or mental disability, medical condition, marital status, sex, sexual orientation, gender or self-identified gender.

a) “Sex” is defined as including, but not limited to pregnancy, childbirth or medical conditions related to such, as well as one’s gender (see California Government Code, section 12926(p)).

b) “Gender” is defined as including a person’s sex, gender identity and gender related appearance and behavior whether or not stereotypically associated with the person’s assigned sex at birth (see California Penal Code, section 422.56)).

2. Having a policy or practice that has a disproportionately adverse impact on protected class members.

B.
“Harassment”

Conduct which constitutes harassment in violation of this policy includes, but is not limited to:

1.
Making or using derogatory comments, slurs, jokes or epithets which are related to an individual’s race, ethnicity, religion, gender, self-identified gender, sex, or are of a sexual nature, or are based on any other identified protected category, as set forth in section II.A.1., above, or are otherwise deemed inappropriate.  

2.
Assaulting, touching, impeding or blocking movement, making derogatory gestures, or any physical interference with normal work movement which is motivated or related to an individual’s protected status as set forth in section II.A.1., above.  

3.
Displaying derogatory posters, letters, poems, graffiti, cartoons or drawings that involve or relate to an individual’s protected status as set forth in section II.A.1., above. 

4.     Sexual harassment as defined in section II.C., below. 

5. 
Retaliation against an employee or person who provides services to the County       pursuant to a contract or other covered individual who:

a) files or responds to a bona fide complaint of harassment or discrimination;

b) acts as a witness or otherwise cooperates in the investigation of a harassment or discrimination complaint; or

c) serves as an investigator in processing complaints of harassment or discrimination.

C.
“Sexual Harassment” 

1. For purposes of this policy, sexual harassment is any behavior that includes unwelcome sexual advances and other verbal or physical conduct of a sexual nature when:
a) Submission to, or rejection of, such conduct is used as the basis for employment decisions that influence or affect an individual’s career (such as promotions, salary, employment conditions or other aspects of a career development); or
b) Such conduct unreasonably interferes with an individual’s job performance; or
c) Creates an intimidating, hostile or offensive work environment.

2. All of the conduct described in II. B. (1)-(3), above, when it is of a sexual nature; or

3. Deliberate, repeated or unwelcome sexual advances, offering employment benefits in exchange for sexual favors or making or threatening reprisals after a negative response to sexual advances.

D.
“Complainant” 


1.
A Napa County employee or elected official who alleges that they have been subjected to harassment, discrimination or retaliation, as defined in this policy.


2.
A person providing services to the County pursuant to a contract, a vendor or member of the public who is on County premises who alleges that they have been subjected to harassment, discrimination or retaliation as defined in this policy.

III.
PROCEDURES

Harassment, discrimination or retaliation against complainants of such conduct is prohibited.  In addition, there shall be no retaliation against employees or other covered individuals who participate in any manner in any investigation concerning harassment, discrimination or retaliation.  Employees and other covered individuals are strongly encouraged to follow the procedures described in this policy. 

A.
Self-Help
Some harassment, discrimination or retaliation may be stopped by means of self-help.  While a complainant is encouraged to consider self-help, it is not necessary to proceed with self-help before filing a formal complaint.  No complainant should engage in self-help if doing so could result in an unacceptable level of tension, a physical altercation, or the threat of either one.  A complainant may also consider addressing a concern regarding harassment, discrimination or retaliation with his or her supervisor, or any other supervisor, as the complainant deems appropriate.

Harassment, discrimination and retaliation are serious matters.  No one is expected to tolerate it.  However, some people who engage in harassment, discrimination or retaliation are unaware that their conduct is offensive and potentially unlawful and will stop if told to do so.  Therefore, whenever it is reasonably possible under the circumstances, complainants should tell the individual in person, in clear and unambiguous words, that the conduct is offensive and ask the individual to stop.  If, under the circumstance, it is not possible to do this in person, then the complainant should consider doing so in writing.  In either case, as an aid to any future investigation, the complainant is encouraged to keep a written record of each occurrence of harassment, discrimination or retaliation and the writing should describe the offensive behavior in detail, noting the date, time and place of each occurrence, including the names of witnesses, if any.

B.
Complaint Procedures
1. If a person who has a complaint about harassment (including sexual harassment, discrimination, or retaliation related to a complaint made pursuant to this policy), is not able to satisfactorily resolve the complaint using the self-help procedures (or if the self-help procedures are not appropriate under the circumstances), that person should then file a formal complaint with the Human Resources Director, or designee, in the Human Resources Division.  The name, address and telephone number of the  Human Resources Director, or designee, for receipt of harassment and/or discrimination complaints, shall be posted in all County departments and shall also be posted in the Human Resources Division which is located at 1195 Third Street,  Suite 110, Napa, CA 94559, telephone number (707) 253-4303.  All filings should be made as soon as possible after the date of the alleged incident of harassment or discrimination.

2. The  Human Resources Division shall provide a  designated complaint form, which complainants are encouraged, but are not required, to use (a copy of the complaint form is attached to this policy).  However, should a complainant feel more comfortable reporting the matter directly to the Human Resources Director or designee, by letter or electronic mail, or orally in person or by telephone, then the complainant should and is encouraged to do so.  However, regardless of the form the complaint takes, in order to properly investigate the matter, the following information, at a minimum, must be provided:

a) The name and job title of the complainant, the department in which the complainant works, and the department’s address.

b) The name of the person who is the alleged cause of the harassment, discrimination or retaliation and a specific description of the incident(s), including date(s) and location(s).

c) A clear and complete description of the specific act(s) or omission(s) which are alleged to have resulted in the harassment, discrimination or retaliation.

d) The identity and status of any witness(es) to the incident(s) with telephone numbers, e-mail addresses, and street addresses if known.

e) A clear and complete statement of the relief or corrective action being sought.

3. Complaint Investigations

a) The County shall make every effort to conduct an investigation promptly, while still remaining thorough.  After completing the investigation, the investigator appointed by the Human Resources Director, or designee, shall forward a written report and recommendation for disposition to the Human Resources Director or designee.




b)  Confidentiality of Investigations





(i)      Responsibility

Investigations of complaints made pursuant to this policy usually relate to very sensitive matters.  These investigations are to be considered confidential.  Complainants and persons involved in the investigation of a complaint (such as witnesses) have a responsibility to maintain confidentiality.  Covered individuals are prohibited from discussing the complaint and investigation process unless they are specifically asked to provide information by Human Resources or a management representative. 

(ii) 
Covered Individuals

Individuals who have a responsibility to maintain confidentiality include complainants who make a complaint pursuant to this policy, witnesses providing information as part of an investigation, those individuals who are the subject of an investigation, investigators, involved managers and other individuals who have been told to keep the matter confidential.

(iii) Qualified Confidentiality

The responsibility to maintain confidentiality does not guarantee absolute confidentiality.  Individuals may out of business necessity have a need to discuss the nature of the complaint or its processing with superiors.  Other individuals may have a business necessity to discuss the complaint and/or investigation with others on a “need to know” basis.  Every effort must be made to limit discussions or information relating to a complaint to individuals having a business necessity to know about the complaint and/or the status of an investigation.

(iv) Right to Representation

Individuals, who are the subject of an investigation based on a complaint of harassment, discrimination or retaliation, the outcome of which may reasonably lead to disciplinary action for a violation of this policy, have the right to have a representative present during investigatory interviews or meetings.

4. Upon receipt of a written report and recommendation for disposition, the Human Resources Director, or designee, shall make every effort to conduct a review promptly, while still remaining thorough.  The Human Resources Director or designee shall meet with the complainant to discuss the determination and complaint disposition.  Following the meeting, the Director or designee shall provide a summary of the complaint disposition to the complainant.

5. Generally Applicable Conditions:

a) Once a complaint discloses identifying information and that information is sufficient to state a claim of discrimination, harassment or retaliation, a complaint will be deemed filed with the County.

b) The County will take prompt responsive action upon filing of a complaint unless the complainant expressly requests that no action be taken and the County determines in its sole discretion that no further action is required.
c) All documents, communications and records dealing with the processing of a complaint pursuant to this policy, shall be filed in a separate complaint file and shall not become part of an employee’s personnel file.

d) Complaints filed and processed through this complaint procedure shall not be filed or processed through any other existing procedure, rules, regulations, resolutions, ordinances or Memoranda of Understanding.

e) Within a reasonable period of time (considering the nature of and circumstances surrounding the complaint) following the written disposition of the harassment, discrimination and/or retaliation complaint, the Human Resources Director or designee shall inquire into the status of any corrective action taken and report the status of the matter to the County Executive Officer.  When appropriate, the Human Resources Director or designee shall make further status inquiries and shall report the status to the County Executive Officer.  


C.
Private Contract or Outside Agency Investigation Authority
1. Complaints of harassment, discrimination or retaliation shall be referred to a private contractor or outside agency for investigation under the following circumstances:

a) When the complaint involves the County Counsel’s Office, or the Board of Supervisors.  In this case, the Human Resources Director, or designee, shall be the agent for receipt of the complaint and all documents, communications and records dealing with the processing of the complaint.  The Human Resources Director or designee shall be the contact with the outside investigator regarding the status of the investigation and shall be the agent for receipt of the investigation report.

b) When the complaint involves the County Executive Office.  In this case, the County Counsel or designee shall be the agent for receipt of the complaint and all documents, communications and records dealing with the processing of the complaint.  The County Counsel or designee shall be the contact with the outside investigator regarding the status of the investigation and shall be the agent for receipt of the investigation report.

c) When the complaint involves the Human Resources Division. In this case, the County Executive Officer, or designee, shall be the agent for receipt of the complaint and all documents, communications and records dealing with the processing of the complaint.  The County Executive Officer or designee shall be the contact with the outside investigator regarding the status of the investigation and shall be the agent for receipt of the investigation report.

2.
Following consultation with the Human Resources Director, or designee and the County Executive Officer, Human Resources may utilize the services of a private contractor or outside agency to investigate other allegations of prohibited harassment, discrimination or retaliation.

D.
Other Available Remedies


a)  Employee Assistance Program (EAP)

The County’s EAP can provide employees with confidential counseling services.  Employees wishing to confidentially discuss an incident of possible discrimination, harassment or retaliation, or employees seeking information and advice without committing to future action are encouraged to contact the County’s EAP.  The role of the EAP’s counseling staff in such cases will be limited to personal counseling and treatment of the employee as a client.


b)  Outside Agency Complaints

An employee or other covered individual may further direct complaints about harassment, discrimination and/or retaliation to the California Department of Fair Employment and Housing (“DFEH”) or the Equal Employment Opportunity Commission (“EEOC”).  An employee or other covered individual may contact the DFEH or the EEOC at the locations listed on the DFEH/EEOC poster located in the Human Resources Office or by checking the government listings of a telephone directory.


IV.
RESPONSIBILITIES
A.
Responsibility of Employees and Others

All County employees and officers share the responsibility of understanding and preventing harassment and discrimination in the workplace.  All County employees are expected to comply with state and federal law regarding the prohibition of harassment and discrimination in the workplace.  Under state law, a county employee may be held personally liable for unlawful harassment and discrimination committed by the employee. Ultimately, no satisfactory investigation or resolution of complaints can occur without the initiative and continuous cooperation of the complainant and other persons who have been harmed by conduct in violation of this policy.

B.
County Compliance
The County may be held liable for acts of harassment including sexual harassment, discrimination or retaliation on the part of its management or supervisory officers or employees who knew, or should have known, of such  actions and failed to take immediate and appropriate corrective action to end the harassment, discrimination or retaliation.  Therefore, all County officers and employees shall comply with the provisions of this policy.  Any violation of this policy shall be cause for the imposition of discipline, up to and including the possibility of immediate dismissal.

C. Supervisory and Management Responsibility
As agents of the County; supervisors, managers and officers have the responsibility as agents of the County to act promptly to eliminate any prohibited discrimination, harassment or retaliation.  A manager, supervisor or officer who knows or should know that discrimination, harassment or retaliation is occurring, or receives information that discrimination, harassment or retaliation may be occurring, must take immediate corrective action to address the problem.  

Such action should include, but is not limited to:

1.   Direct communication with the affected employee(s) or other person(s); or

2. Development of a specific account of the actions or behavior that is alleged to be in violation of this policy; or

3.  Consultation with the Human Resources Director, or designee, to determine
     appropriate action to take.

If the alleged harassment, discrimination or retaliation is not directly within a manager’s, supervisor’s or officer’s area of oversight, that person must notify the Human Resources Director, or designee, who will determine the appropriate action.

D. Prevention of Harassment, Discrimination and Retaliation
1.
Prevention is the best method for avoiding harassment including sexual harassment, discrimination and retaliation.  The Human Resources Division shall disseminate this policy to all County departments.  All County Department Heads shall notify their employees of this policy, the consequences which may be imposed for violating it, and the procedure for handling complaints about harassment, discrimination and/or retaliation.  Departments shall express strong disapproval of all forms of harassment, discrimination and retaliation and take immediate and appropriate corrective action when confronted with such complaints.
2.
The County shall provide guidance, training and assistance to Department Heads and to management and supervisory employees for dealing with harassment, including sexual harassment.  The Human Resources Director or designee shall provide training as mandated by California Government Code, section 12950.1.  


E.
Independent Contractors, Vendors and Other Covered Individuals
1.
This policy shall apply to: (1) persons employed to do work for the County as independent contractors, (2) to County vendors and suppliers and to (3) members of the public who are on County premises.  

2.
A person who believes they have been harassed, discriminated or retaliated against by such an independent contractor, vendor or supplier or other covered individual should utilize the procedures described in this policy to resolve such complaints.  Likewise, an independent contractor, vendor or supplier or other covered individual who believes they have been harassed, discriminated and/or retaliated by a County employee should utilize the procedures described in this policy to resolve such complaints. 
3.
A violation of this policy by an independent contractor, vendor or supplier shall be cause to terminate the business relationship or contract for goods or services.  
F.
Witness to Harassment and Employee Cooperation
Any employee who witnesses any incident of unlawful harassment, discrimination or retaliation is strongly encouraged to report the matter to the Human Resources Director or designee at the Human Resources Office, 1195 Third Street, Suite 110, Napa, CA  94559.


V.
CONFIDENTIALITY
The County endeavors to create a safe environment in which individuals are not afraid to discuss concerns and complaints, or to seek general information and advice about harassment, discrimination or retaliation.  

A.
The Employee Assistance Program (EAP)

The County’s EAP maintains the confidentiality of employees who are referred for EAP counseling services.  The EAP does not report the names of individual employees utilizing the EAP.       

B.
During the Complaint Process
1.  A complaint shall be handled in as confidential a manner as is practicable.  The complaint will only be addressed with those persons who are interviewed as part of an investigation and those individuals who have a legitimate business need to know the information upon which the complaint was filed.
2.  If it has been determined that an inappropriate breach of confidentiality has occurred in conjunction with an investigation into a complaint of harassment, discrimination or retaliation, such determination may be a separate and independent grounds for disciplinary action.


VI.
STATUS OF OTHER POLICIES
This policy supersedes and replaces all other policies on the same subject, especially that policy entitled, “POLICY FOR MAINTAINING A HARASSMENT FREE WORK ENVIRONMENT” adopted by the Board of Supervisors effective on or about January 18, 2002.  The County reserves the right to amend this policy whenever it is appropriate to conform to State and Federal laws, rules and regulations.
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     CO                  COUUNTY of NAPA                      HUMAN RESOURCES


COMPLAINT FORM
HARASSMENT/DISCRIMINATION/RETALIATION
1.  ______________________________________________________________________________________________

     Complainant’s Full Name

2.  ________________________________________________________      3.  _____________________________     4._______________________       Job Title





 Complainant’s Department

Work Phone

5.  _______________________________________________________          _________________________________________________________

     Name of the person causing the harassment/discrimination/retaliation
  Department

6.  Date(s) on which you believe the harassment/discrimination/retaliation took place: 

7.  Please indicate check whether your complaint is based on discrimination, harassment and/or retaliation:

[image: image2.png]



8.  Please check the appropriate box below to indicate the basis on which you believe you are being harassed or discriminated against. Indicate the

     reason you have checked a particular box.  For example, if you checked the box for sex, indicate ”male or female.”
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9.  Explain how you believe the harassment and/or discrimination against you took place (attach additional sheets of paper, if necessary).

10.  Please list the specific date(s), time(s) and location(s) of the incident(s):

11.  Names of witnesses, if any, and the department in which they work and how they may be contacted:

12.  What corrective action or remedy, if any, are you seeking?


When completed, please return to the Personnel Director for receipt and processing of harassment/discrimination complaints.


Effective May 2, 1995

Revised Effective December 12, 2000

Revised Effective January 8, 2002

Revised Effective August 23, 2005

POLICY FOR MAINTAINING A HARASSMENT AND DISCRIMINATION FREE

WORK ENVIRONMENT
III. STATEMENT OF POLICY 

B. Maintaining a Harassment and Discrimination Free Work

      Environment

It is the policy of the County of Napa to maintain a work environment free of harassment and discrimination.  A work environment which is free of harassment and discrimination provides a productive and pleasant environment characterized by mutual respect. Pursuant to this Policy all employees, elected officials, vendors on County premises, members of the public while on County premises and persons providing services to the County pursuant to a contract shall be treated in a fair and nondiscriminatory manner.  Additionally, individuals subject to this Policy have a responsibility to abide by it and not violate its provisions.  References to “employee” throughout this policy are intended to include County of Napa elected officials, vendors and persons providing services to the County pursuant to a contract.

Unlawful harassment, discrimination and retaliation undermines the philosophy and policies of the County as well as the rights guaranteed to employees and others under both state and federal laws.  The County will not tolerate verbal, visual and/or physical harassment or discrimination against an employee on the basis of race, age, religion, color, national origin, ancestry, physical or mental disability, medical condition, marital status, gender, self-identified gender or sexual orientation.  


B.  Liability for Policy Violations

Any County employee who violates this policy shall be subject to discipline, up to and including immediate dismissal.  A vendor or persons providing services to the County under contract who violate this policy shall be subject to termination of their business relationship with the County.  

In addition, an employee may be held personally liable for harassment committed by the employee and prohibited under the law.

D. Zero Tolerance

The County maintains a zero tolerance stance regarding violations of this policy.  This means that serious cases of employee harassment, discrimination or retaliation related to a complaint made pursuant to this policy will lead to recommendations for immediate dismissal by the Human Resources Director or designee and the County Executive Officer or designee.

IV. DEFINITIONS

A.  “Discrimination”

For purposes of this policy, discrimination may occur by either:

1. Treating members of a protected class less favorably because of their membership in that class.  The protected groups are based upon race, age, religion, color, national origin, ancestry, physical or mental disability, medical condition, marital status, sex, sexual orientation, gender or self-identified gender.

c) “Sex” is defined as including, but not limited to pregnancy, childbirth or medical conditions related to such, as well as one’s gender (see California Government e, section 12926(p)).

d) “Gender” is defined as including a person’s sex, gender identity and gender related appearance and behavior whether or not stereotypically associated with the person’s assigned sex at birth (see California Penal Code, section 422.56)).

2. Having a policy or practice that has a disproportionately adverse impact on protected class members.

B.
“Harassment”

Conduct which constitutes harassment in violation of this policy includes, but is not limited to:

1.
Making or using derogatory comments, slurs, jokes or epithets which  are related to an individual’s race, ethnicity, religion, gender, self-identified gender, sex, or are of a sexual nature, or are based on any other identified protected category, as set forth in section II.A.1., above, or are otherwise deemed inappropriate.  

2.
Assaulting, touching, impeding or blocking movement, making derogatory gestures, or any physical interference with normal work movement which is motivated or related to an individual’s protected status as set forth in section II.A.1. above.  

3.
Displaying derogatory posters, letters, poems, graffiti, cartoons or drawings that involve or relate to an individual’s protected status as set forth in section II.A.1. above. 

6.     Sexual harassment as defined in section II.C., below. 

7. 
Retaliation against an employee or person who provides

services to the County pursuant to a contract or other covered individual who:

d) files or responds to a bona fide complaint of harassment or discrimination;

e) acts as a witness or otherwise cooperates in the investigation of a harassment or discrimination complaint; or

f) serves as an investigator in processing complaints of harassment or discrimination.

C.
“Sexual Harassment” 

4. For purposes of this policy, sexual harassment is any behavior that includes unwelcome sexual advances and other verbal or physical conduct of a sexual nature when:
a) Submission to, or rejection of, such conduct is used as the basis for employment decisions that influence or affect an individual’s career (such as promotions, salary, employment conditions or other aspects of a career development); or
b) Such conduct unreasonably interferes with an individual’s job performance; or
c) Such conduct creates an intimidating, hostile or offensive work environment.

5. Sexual harassment includes:

a)  All of the conduct described in II. B. (1)-(3), above, when it is of a sexual nature; or

b) Deliberate, repeated or unwelcome sexual advances, offering

employment benefits in exchange for sexual favors or making or threatening reprisals after a negative response to sexual advances.

D.
“Complainant” 


1.
A Napa County employee or elected official who alleges he/she has been subjected to harassment, discrimination or retaliation, as defined in this policy.


2.
A person providing services to the County pursuant to a contract, a vendor or member of the public who is on County premises who alleges he/she has been subjected to harassment, discrimination or retaliation as defined in this policy.

III.
PROCEDURES

Harassment, discrimination or retaliation against complainants of such conduct is prohibited.  In addition, there shall be no retaliation against employees or other covered individuals who participate in any manner in any investigation concerning harassment, discrimination or retaliation.  Employees and other covered individuals are strongly encouraged to follow the procedures described in this policy. 

A.
Self-Help
Some harassment, discrimination or retaliation may be stopped by means of self-help.  While a complainant is encouraged to consider self-help, it is not necessary to proceed with self-help before filing a formal complaint.  No complainant should engage in self-help if doing so could result in an unacceptable level of tension, a physical altercation, or the threat of either one.  A complainant may also consider addressing a concern regarding harassment, discrimination or retaliation with his or her supervisor, or any other supervisor, as the complainant deems appropriate.

Harassment, discrimination and retaliation are serious matters.  No one is expected to tolerate it. However, some people who engage in harassment, discrimination or retaliation are unaware that their conduct is offensive and potentially unlawful and will stop if told to do so.  Therefore, whenever it is reasonably possible under the circumstances, complainants should tell the individual in person, in clear and unambiguous words, that the conduct is offensive and ask the individual to stop.  If, under the circumstance, it is not possible to do this in person, then the complainant should consider doing so in writing.  In either case, as an aid to any future investigation, the complainant is encouraged to keep a written record of each occurrence of harassment, discrimination or retaliation and the writing should describe the offensive behavior in detail, noting the date, time and place of each occurrence, including the names of witnesses, if any.

B.
Complaint Procedures
6. If a person who has a complaint about harassment (including sexual harassment, discrimination, or retaliation related to a  complaint made pursuant to this policy), is not able to satisfactorily resolve the complaint using the self-help procedures (or if the self-help procedures are not appropriate under the circumstances), that person should then file a formal complaint with the  Human Resources Director, or his/her designee(s), in the  Human Resources Division.  The name, address and telephone number of the  Human Resources Director, or his or her designee, for receipt of harassment and/or discrimination complaints, shall be posted in all County departments and shall also be posted in the Human Resources Division which is located at 1195 Third Street,  Suite 110, Napa, CA 94559, telephone number (707) 253-4303.  All filings should be made as soon as possible after the date of the alleged incident of harassment or discrimination.

7. The  Human Resources Division shall provide a  designated complaint form, which complainants are encouraged, but are not required, to use (a copy of the complaint form is attached to this Policy).  However, should a complainant feel more comfortable reporting the matter directly to the  Human Resources Director or his or her designee, by letter or electronic mail, or orally in person or by telephone, then the complainant should and is encouraged to do so.  However, regardless of the form the complaint takes, in order to properly investigate the matter, the following information, at a minimum, must be provided:

f) The name and job title of the complainant, the department where he/she works, and the department’s address.

g) The name of the person who is the alleged cause of the harassment, discrimination or retaliation and a specific description of the incident(s), including date(s) and location(s).

h) A clear and complete description of the specific act(s) or omission(s) which are alleged to have resulted in the harassment, discrimination or retaliation.

i) The identity and status of any witness(es) to the incident(s) with telephone numbers, e-mail addresses, and street addresses if known.

j) A clear and complete statement of the relief or corrective action being sought.

8. Complaint Investigations

a) The County shall make every effort to conduct an investigation promptly, while still remaining thorough.  After completing the investigation, the investigator appointed by the Human Resources Director, or his/her designee, shall forward a written report and recommendation for disposition to the Human Resources Director.




b)  Confidentiality of Investigations





(i)      Responsibility

Investigations of complaints made pursuant to this policy usually relate to very sensitive matters.  These investigations are to be considered confidential.  Complainants and persons involved in the investigation of a complaint (such as witnesses) have a responsibility to maintain confidentiality.  Covered individuals are prohibited from discussing the complaint and investigation process unless they are specifically asked to provide information by Human Resources or a management representative. 

(ii) 
Covered Individuals

Individuals who have a responsibility to maintain confidentiality include complainants who make a complaint pursuant to this policy, witnesses providing information as part of an investigation, those individuals who are the subject of an investigation, investigators, involved managers and other individuals who have been told to keep the matter confidential.

(iii) Qualified Confidentiality

The responsibility to maintain confidentiality does not guarantee absolute confidentiality.  Individuals may out of business necessity have a need to discuss the nature of the complaint or its processing with superiors.  Other individuals may have a business necessity to discuss the complaint and/or investigation with others on a “need to know” basis.  Every effort must be made to limit discussions or information relating to a complaint to individuals having a business necessity to know about the complaint and/or the status of an investigation.

(iv) Right to Representation

Individuals, who are the subject of an investigation based on a complaint of harassment, discrimination or retaliation, the outcome of which may reasonably lead to disciplinary action for a violation of this policy, have the right to have a representative present during investigatory interviews or meetings.

9. Upon receipt of a written report and recommendation for disposition, the Human Resources Director, or designee, shall make every effort to conduct a review promptly, while still remaining thorough.  The Director, or designee, shall meet with the complainant to discuss the Director’s, or designee’s, determination and complaint disposition. Following the meeting, the Director shall provide a summary of the complaint disposition to the complainant.

10. Generally Applicable Conditions:

f) Once a complaint discloses identifying information and that information is sufficient to state a claim of discrimination, harassment or retaliation, a complaint will be deemed filed with the County.

g) The County will take prompt responsive action upon filing of a complaint unless the complainant expressly requests that no action be taken and the County determines in its sole discretion that no further action is required.
h) All documents, communications and records dealing with the processing of a complaint pursuant to this Policy, shall be filed in a separate complaint file and shall not become part of an employee’s personnel file.

i) Complaints filed and processed through this complaint procedure shall not be filed or processed through any other existing procedure, rules, regulations, resolutions, ordinances or Memoranda of Understanding.

j) Within a reasonable period of time (considering the nature of and circumstances surrounding the complaint) following the  Human Resources Director’s written disposition of the harassment, discrimination and/or retaliation complaint, the Director shall inquire into the status of any corrective action taken and report the status of the matter to the County  Executive Officer.  When appropriate, the Human Resources Director shall make further status inquiries and shall report the status to the County Executive Officer.  


C.
Private Contract or Outside Agency Investigation Authority
3. Complaints of harassment, discrimination or retaliation shall be referred to a private contractor or outside agency for investigation under the following circumstances:

d) When the complaint involves the County Counsel’s Office, or the Board of Supervisors.  In this case, the Human Resources Director, or his or her designee, shall be the agent for receipt of the complaint and all documents, communications and records dealing with the processing of the complaint.  The Human Resources Director or his or her designee shall be the contact with the outside investigator regarding the status of the investigation and shall be the agent for receipt of the investigation report.

e) When the complaint involves the County Executive Office.  In this case, the County Counsel or his or her designee shall be the agent for receipt of the complaint and all documents, communications and records dealing with the processing of the complaint.  The County Counsel or his or her designee shall be the contact with the outside investigator regarding the status of the investigation and shall be the agent for receipt of the investigation report.

f) When the complaint involves the Human Resources Division. In this case, the County Executive Officer, or his or her designee, shall be the agent for receipt of the complaint and all documents, communications and records dealing with the processing of the complaint.  The County Executive Officer or his or her designee shall be the contact with the outside investigator regarding the status of the investigation and shall be the agent for receipt of the investigation report.

2.
Following consultation with the Human Resources Director, or his or her designee and County Executive Officer, Human Resources may utilize the services of a private contractor or outside agency to investigate other allegations of prohibited harassment, discrimination or retaliation.

D.
Other Available Remedies


1.  Employee Assistance Program (EAP)

The County’s EAP can provide employees with confidential counseling services.  Employees wishing to discuss confidentially an incident of possible discrimination, harassment or retaliation, or employees seeking information and advice without committing to future action are encouraged to contact the County’s EAP.  The role of the EAP’s counseling staff in such cases will be limited to personal counseling and treatment of the employee as a client.


2.  Outside Agency Complaints

An employee or other covered individual may further direct complaints about harassment, discrimination and/or retaliation to the California Department of Fair Employment and Housing (“DFEH”) or the Equal Employment Opportunity Commission (“EEOC”).  An employee or other covered individual may contact the DFEH or the EEOC at the locations listed on the DFEH/EEOC poster located in the Human Resources Office or by checking the government listings of a telephone directory.


IV.
RESPONSIBILITIES
A.
Responsibility of Employees and Others

All County employees and officers share the responsibility of understanding and preventing harassment and discrimination in the workplace.  All County employees are expected to comply with state and federal law regarding the prohibition of harassment and discrimination in the workplace.  Under state law, a county employee may be held personally liable for unlawful harassment and discrimination committed by the employee. Ultimately, no satisfactory investigation or resolution of complaints can occur without the initiative and continuous cooperation of the complainant and other persons who have been harmed by conduct in violation of this policy.

B.
County Compliance
The County may be held liable for acts of harassment including sexual harassment, discrimination or retaliation on the part of its management or supervisory officers or employees who knew, or should have known, of such  actions and failed to take immediate and appropriate corrective action to end the harassment, discrimination or retaliation.  Therefore, all County officers and employees shall comply with the provisions of this Policy.  Any violation of this Policy shall be cause for the imposition of discipline, up to and including the possibility of immediate dismissal.

CI. Supervisory and Management Responsibility
As agents of the County, supervisors, managers and officers have the responsibility to act promptly to eliminate any prohibited discrimination, harassment or retaliation.  A manager, supervisor or officer who knows or should know that discrimination, harassment or retaliation is occurring, or receives information that discrimination, harassment or retaliation may be occurring, must take immediate corrective action to address the problem.  

Such action should include, but  is not limited to:


1.
Direct communication with the affected employee(s) or other person(s); or


2.
Development of a specific account of the actions or behavior that is 
        
            alleged to be in violation of this policy; or
3.
Consultation with the Human Resources Director, or designee, to determine 


appropriate action to take.

If the alleged harassment, discrimination or retaliation is not directly within a manager’s, supervisor’s or officer’s area of oversight, he or she must notify the Human Resources Director, or his or her designee, who will determine the appropriate action.

DI. Prevention of Harassment, Discrimination and Retaliation
1.
Prevention is the best method for avoiding harassment (including sexual harassment), discrimination and retaliation.  The Human Resources Division shall disseminate this policy to all County Departments.  All County Department Heads shall notify their employees of this policy, the consequences which may be imposed for violating it, and the procedure for handling complaints about harassment, discrimination and/or retaliation.  Departments shall express strong disapproval of all forms of harassment, discrimination and retaliation and take immediate and appropriate corrective action when confronted with such complaints.
2.
The County shall provide guidance, training and assistance to Department Heads and to management and supervisory employees for dealing with harassment, including sexual harassment.  The Human Resources Director or designee shall provide training as mandated by California Government Code, section 12950.1.  


E.
Independent Contractors, Vendors and Other Covered Individuals
1.
This policy shall apply to: (1) persons employed to do work for the County as independent contractors, (2) to County vendors and suppliers and to (3) members of the public who are on County premises.  

2.
A person who believes he or she has been harassed, discriminated or retaliated against by such an independent contractor, vendor or supplier or other covered individual should utilize the procedures described in this Policy to resolve such complaints.  Likewise, an independent contractor, vendor or supplier or other covered individual who believes he or she has been harassed, discriminated and/or retaliated by a County employee should utilize the procedures described in this policy to resolve such complaints. 
3.
A violation of this policy by an independent contractor, vendor or supplier shall be cause to terminate the business relationship or contract for goods or services.  
F.
Witness to Harassment and Employee Cooperation
Any employee who witnesses any incident of unlawful harassment, discrimination or retaliation is strongly encouraged to report the matter to the Human Resources Director or his or her designee at the Human Resources Office, 1195 Third Street, Suite 110, Napa, CA  94559.


V.
CONFIDENTIALITY
The County endeavors to create a safe environment in which individuals are not afraid to discuss concerns and complaints, or to seek general information and advice about harassment, discrimination or retaliation.  

A.
The Employee Assistance Program (EAP)

The County’s EAP maintains the confidentiality of employees who are referred for EAP counseling services.  The EAP does not report the names of individual employees utilizing the EAP.       

B.
During the Complaint Process
1.  A complaint shall be handled in as confidential a manner as is practicable.  The complaint will only be addressed with those persons who are interviewed as part of an investigation and those individuals who have a legitimate business need to know the information upon which the complaint was filed.
2.  If it has been determined that an inappropriate breach of confidentiality has occurred in conjunction with an investigation into a complaint of harassment, discrimination or retaliation, such determination may be a separate and independent grounds for disciplinary action.


VI.
STATUS OF OTHER POLICIES
This policy supersedes and replaces all other policies on the same subject, especially that policy entitled, “POLICY FOR MAINTAINING A HARASSMENT FREE WORK ENVIRONMENT” adopted by the Board of Supervisors effective on or about January 8, 2002.  The County reserves the right to amend this policy whenever it is appropriate to conform to State and Federal laws, rules and regulations.
                           COUUNTY of  NAPA         HUMAN RESOURCES


COMPLAINT FORM
HARASSMENT/DISCRIMINATION/RETALIATION
1.  ______________________________________________________________________________________________

     Complainant’s Full Name

2.  ________________________________________________________      3.  _____________________________     4._______________________  

     Job Title





 Complainant’s Department

Work Phone

5.  _______________________________________________________          _________________________________________________________

     Name of the person causing the harassment/discrimination/retaliation
  Department

6.  Date(s) on which you believe the harassment/discrimination/retaliation took place: 

7.  Please indicate check whether your complaint is based on discrimination, harassment and/or retaliation:


8.  Please check the appropriate box below to indicate the basis on which you believe you are being harassed or discriminated against. Indicate the

     reason you have checked a particular box.  For example, if you checked the box for sex, indicate ”male or female.”


9.  Explain how you believe the harassment and/or discrimination against you took place (attach additional sheets of paper, if necessary).

10.  Please list the specific date(s), time(s) and location(s) of the incident(s):

11.  Names of witnesses, if any, and the department in which they work and how they may be contacted:

12.  What corrective action or remedy, if any, are you seeking?


When completed, please return to the Personnel Director for receipt and processing of harassment/discrimination complaints.


WAIVER OF CONFIDENTIALITY 





I, _____________________________________________, understand that I waive my right to complete and absolute confidentiality for purposes of Human Resources investigating the matters described in this complaint.  I understand that investigations into harassment, discrimination and/or retaliation matters are highly sensitive and that investigations will be conducted respecting that sensitivity.   However, I recognize that complete confidentiality cannot be guaranteed.  Refer to the County’s Policy For Maintaining a Harassment and Discrimination Free Work Environment for a more detailed explanation of confidentiality.





_________________________________________________________________		__________________________________


Signature of Complainant						                   Date








Race


National Origin


Ancestry


Color


Religion


Medical Condition


Disability (physical and/or mental)








Age


Marital Status


Sex (gender)


Self-identified gender


Sexual Orientation


Sexual Harassment











Discrimination


Harassment


Retaliation (for filing a complaint)


Retaliation (for participating in an investigation)
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Discrimination


Harassment


Retaliation (for filing a complaint)


Retaliation (for participating in an investigation)





Age


Marital Status


Sex (gender)


Self-identified gender


Sexual Orientation


Sexual Harassment











Race


National Origin


Ancestry


Color


Religion


Medical Condition


Disability (physical and/or mental)








WAIVER OF CONFIDENTIALITY 





I, _____________________________________________, understand that I waive my right to complete and absolute confidentiality for purposes of Human Resources investigating the matters described in this complaint.  I understand that investigations into harassment, discrimination and/or retaliation matters are highly sensitive and that investigations will be conducted respecting that sensitivity.   However, I recognize that complete confidentiality cannot be guaranteed.  Refer to the County’s Policy For Maintaining a Harassment and Discrimination Free Work Environment for a more detailed explanation of confidentiality.





_________________________________________________________________		__________________________________


Signature of Complainant						                   Date
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