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COUNTYof NAPA
OFFICE OF CONSERVATION, DEVELOPMENT & PLANNING 

PLANNING DIVISION

TO:

Napa County Board of Supervisors

FROM:
Hillary Gitelman, Conservation, Development and Planning 


Director

RE:

Appeal of the EIR Certification & Approval of Erosion Control 


Plan #99323 (Robert Mondavi Properties, Inc. Vineyard Project)

DATE:
July 26, 2005

REGARDING:
Robert Mondavi Properties, Inc. 



Erosion Control Plan Application Vineyard Project 



99323–ECPA
LOCATION:  The site is on a 160 acre parcel located in southeast Napa County on a private gated access road off of State Route 221 (eastside) between Kaiser Road and Syar Industrial Way (the Project site).  Assessor’s Parcel No. 046-400-034 (the Property).
NATURE OF THE PROJECT:  Approval of erosion control plan application #99323 for earthmoving activities associated with installation of a new vineyard on slopes greater than 5 percent following certification of an environmental impact report (EIR), State Clearing House number # 200321132.  

OWNER:
Robert Mondavi Properties, Inc.

APPLICANT/REPRESENTATIVE:  Greg Brady, VP

ZONING:  Agricultural Watershed: Airport Compatibility (AW:AC) 

GENERAL PLAN DESIGNATION:  Agriculture, Watershed and Open Space (AWOS)  

HISTORY/BACKGROUND:   

Napa County Code Section 18.108.080(B) requires preparation of erosion control plans for earthmoving activity on slopes greater than 5%.  Since the Project involves earthmoving in connection with vineyard development on slopes greater than 5% it is subject to an erosion control plan although, agriculture is permitted as a matter of right in any zoning district in the County.
  The principal purpose of an erosion control plan is to control excess soil loss due to excessive or concentrated storm water run off through various designed features and measures specific to the site.  Erosion control plan features are physical improvements that can be vegetative (soft) and/or engineered (structural, hard).  Erosion control measures are activities that can be temporary or one time only, seasonally dependent for the life of the vineyard, or permanent for the life of the vineyard.  Measures that apply for the life of the vineyard become routine vineyard operation and maintenance activities, such as storm water best management practices.  

On December 21, 1999, Robert Mondavi Properties, Inc. (Mondavi Inc. or the Applicant) submitted erosion control plan application #99323-ECPA to the Department of Conservation, Development and Planning.  The ECPA included a proposed erosion control plan prepared by PPI Engineering, James R. Bushey, RCE -- a qualified individual pursuant to County Code Section 18.108.080(D)(2) and requested County approval of the ECPA for earthmoving activity on slopes greater than 5% associated with a proposed 101-acre new vineyard development on a 160-acre parcel owned by Mondavi Inc. (the Proposed Project). 

Consistent with County practice, #99323-ECPA was referred to the Resource Conservation District (RCD) for review, and in May 2000, the RCD recommended approval with a condition requiring construction of a rock level spreader at the outfall of the sediment basin at the bottom of proposed vineyard block E.  
In June 2002, the environmental consulting firm of EDAW, Inc. was selected to assist the County in preparing an environmental document for #99323-ECPA.  In November, 2002, the County determined that an EIR was required and a Notice of Preparation was filed with the State Clearinghouse on March 28, 2003.  A public scoping meeting was noticed, advertised on April 7, 2002, and subsequently held on April 22, 2003 at the Napa City/County Library.  By the close of the 30-day scoping period, the County had received one oral comment (from the scoping meeting) and four comment letters from State and local agencies, non-profit organizations and individuals.

Scoping comments were used to assist with preparation of a Draft EIR (DEIR), which was made available for public review on May 14, 2004, at which time a Notice of Completion was filed with the State Clearinghouse and a Notice of Availability posted in the Napa Valley Register.  The DEIR was made available via the County website, hard copies were available at the Planning Department Public Counter and at the City/County Library, and copies were mailed to those who had requested them.  

The DEIR analyzed potential environmental impacts of the Proposed Project and identified mitigation measures necessary to reduce potentially significant impacts to a less than significant level.  No unavoidable significant impacts were identified.  Despite this conclusion, the DEIR assessed two Project Alternatives (in addition to the required No Project Alternative) designed to further reduce potential impacts of the Proposed Project.

By the close of the 45-day comment period on the DEIR (July 2, 2004), the County had received a total of 14 comment letters from State and local agencies, non-profit organizations and individuals.  And in November 2004 after discussion with the County, the Applicant  requested selection of the Resource Conservation Alternative as their project.  

A Final EIR (FEIR), including responses to comments received on the DEIR and incorporating the Applicant’s proposal to implement the Resource Conservation Alternative, was made available to the public on December 30, 2004.   A copy of the FEIR was mailed to public agencies who commented to the DEIR and others who requested a copy.  The FEIR was also made available on the County website.

Although CEQA does not provide for comments and responses to an FEIR, the County received two comment letters on the FEIR.  On January 14, 2005, the Planning Department received a letter from Earth Defense for the Environment Now (EDEN) commenting on the FEIR and requesting the County not approve the Project.  On February 17, 2005, the Planning Department also received a letter from the California Department of Transportation (Caltrans) commenting on the FEIR.

On February 1, 2005, PPI Engineering submitted revised erosion control plan #99323-ECPA reflecting the Resource Conservation Alternative (the Revised Project).  The revised project varied from the original in several ways:  it included about 85 acres of vineyard instead of 88 acres; it eliminated one stream crossing, expanded the buffer area around cultural resources site CA-NAP-788H, and maintained a portion of native grassland on the south slope.  The Revised Project was reviewed for technical consistency and recommended for approval by RCD in February 2005, and on March 14, 2005, the Applicant agreed to implement the mitigation measures identified in the FEIR as part of the Revised Project.  

On March 28, 2005, the Director of Conservation, Development, and Planning certified the FEIR and approved #99323-ECPA (as revised) with required CEQA findings.  The Revised Project approved earthmoving activities on 85 acres of land greater than 5%.  Although not legally obligated under CEQA to respond to comments on the FEIR, the Director’s actions included written responses to both EDEN’s AND Caltrans’ comment letters.  Copies of the Director’s actions and the FEIR are attached for the Board’s review.  The FEIR includes the DEIR and appendices, and all technical memorandums, studies and reports referenced in the DEIR and FEIR, comments on the DEIR, the County’s responses, and necessary text and figure changes to the DEIR.
Following approval of the Revised Project, a Notice of Determination was filed with the State Clearinghouse and with the Napa County Clerk/Recorder on March 29, 2005.  Subsequently, a timely appeal was filed on April 15, 2005 by the Law Offices of Thomas Lippe on behalf of EDEN (Appellant or EDEN) with the Napa County Clerk of the Board.
STAFF RECOMMENDATION:  Adopt a resolution of intent to deny the appeal, recertify the FEIR, and uphold and readopt the Planning Director’s findings and approve #99323-ECPA and direct County Counsel’s Office to prepare the necessary findings.

APPEAL PROCEDURES:  Pursuant to County Code Section 2.88.090(A) the hearing on appeal will be heard by the Board de novo since no hearing was required or held in connection with the Planning Director’s decision to certify the FEIR and approve the Revised Project.

BASIS FOR APPEAL AND STAFF RESPONSES:

This hearing is to consider an appeal filed by EDEN to the Planning Director’s decision certifying the FEIR and approving Erosion Control Plan #99323-ECPA for earthmoving activity associated with an approximately 85 acre new vineyard for Mondavi Inc. at Suscol Springs Vineyard.

The following summary presents Appellant’s Grounds of Appeal followed by staff responses.  In some cases, Appellant’s arguments have been combined or shortened to facilitate response.  The full text of the Appeal and its attachments are available to the Board and attached to this staff report.
First Ground of Appeal:  Appellant contends the Director’s decision to approve the Project violates CEQA in that:  (a) there is not substantial evidence in the record to support a finding by the County that the Project will not cause or contribute to significant individual and cumulative adverse environmental effects; and (b) the Director did not proceed in the manner required by law in certifying the FEIR for the Project because the FEIR is not an adequate informational document or in determining the feasibility of Project alternatives.

STAFF RESPONSE:  The FEIR and the record as a whole contains substantial, credible evidence demonstrating the approved #99323-ECPA will not cause or contribute individually or cumulatively to any significant adverse environmental effect.  The basic purpose of an EIR’s discussion of alternatives is to suggest ways that project objectives might be achieved at less environmental cost.
 Here, the Revised Project (presented in the FEIR as the Resource Conservation Alternative) will actually have a beneficial effect on the environment over existing conditions in that it will decrease the sediment yield from the Project site under existing conditions and provide for native grassland to be preserved and enhanced at a location which will provide connectivity with the existing riparian corridor of Arroyo Creek.  

In addition to the Proposed Project, the FEIR analyzed the following alternatives:

· the No Project Alternative (involves continuation of the existing conditions, including cattle grazing, no earthmoving activities or subsequent vineyard on slopes greater than 5%),

· the Resource Conservation Alternative (involves earthmoving activities and subsequent vineyard development on slopes greater than 5% with avoidance of cultural resources, less stream crossings and maintenance of native grasslands),

· the Residential Alternative (involves construction of a single family residence and related improvements including driveway, landscaping and fencing, no ECPA and therefore no earthmoving on slopes greater than 5%).  (See DEIR p. 3-3)
The FEIR provides ample information to permit informed decision making.  It appropriately considers a reasonable range of alternatives that could feasibly attain most of the basic Project objectives and contains sufficient information to permit an evaluation of the relative merits of the alternatives and the Proposed Project.  The Applicant and County determined that the Resource Conservation Alternative was both feasible and desirable.  The Director appropriately adopted this alternative, and (though not legally required to do so under CEQA) rejected the No Project and Residential Alternatives as infeasible and undesirable. (See Director’s Findings, March 28, 2005, p. 9.)  

SECOND GROUND OF APPEAL:  Appellant claims the FEIR does not adequately describe the environmental setting of the Project in sufficient detail; follow the definition of “cumulative impacts;” adequately respond to comments submitted on the DEIR; respond at all to certain significant environmental points raised in public comments; or evaluate a reasonable range of alternatives.

STAFF RESPONSE:  The environmental setting sections of the FEIR succinctly describe the existing environment in sufficient detail to permit a thorough assessment of the potential for significant adverse effects to natural or human resources both individually and cumulatively.  The DEIR includes (within each sub-section) an existing condition discussion fully describing the environmental setting for the resource topic being analyzed including visual resources, land use, air quality, biological resources, cultural resources, geology and soils, hazards and hazardous materials, hydrology and water quality, noise, and transportation and traffic.  (See DEIR Chapter 5.)
CEQA anticipates evaluation of potential cumulative effects based on either a projections-based method, or a list-based method.
  The DEIR describes a hybrid approach consisting of both a list of projects used to assess the potential significance of localized cumulative effects, and a projections-based approach to assess the potential significance of more broad regional impacts.  More than 25 pages of analysis supports the DEIR’s conclusion that the Proposed Project would not have a cumulatively considerable contribution to a significant effect. (See DEIR, p. 6-1 through 6-28.)  The same cumulative project list has been previously discussed and analyzed in other recent County adopted CEQA documents.
  The Mondavi Inc. ECPA was included and discussed in those earlier documents and assessed as part of the cumulative context.  All of the CEQA documents adopted for this cumulative study area concluded that there would be no cumulatively significant impacts from the projects individually or on a cumulative basis.  

All substantive comments submitted on the DEIR were responded to in the FEIR, although individual responses were not provided for exhibits/attachments deemed general in nature or not specific to the subject parcel or to #99323-ECPA.

As described in Staff’s Response to the First Ground of Appeal, above, the EIR includes a reasonable range of alternatives in keeping with the basic Project objectives.

Groundwater APPEAL Issues
THIRD GROUND OF APPEAL:  Appellant’s groundwater impact portion of the Appeal is explained in more detail in the letter from Appellant’s Hydrologist Greg Kamman, and in Appellant’s Hydrologist’s comment letter on the DEIR. (See FEIR, p. 201; Exhibit 7 to the Appeal.)  Appellant notes the County has not provided EDEN with a copy of a report used in the County’s groundwater impact analysis – an aquifer pump test completed on the Mondavi Inc. parcel well (Well B) by Richard C. Slade & Associates, LLC on March 26-28, 2001, which is referenced in both the DEIR and FEIR.

STAFF RESPONSE:  The specific issues raised by Appellant’s Hydrologist are addressed below in Staff’s Responses.   A copy of the requested Slade report was located in County files subsequent to the Appeal submittal and was provided to Appellant prior to the Appeal hearing.  Additionally, the County notified Appellant that the Slade report was erroneously cited as a reference in the DEIR and FEIR, but was not utilized by the EIR consultant or the County as a source document for the EIR analysis.  The EIR relied on information in the adopted Initial Study/Mitigated Negative Declaration for the Suscol Springs North #99492-ECPA dated 2/2002, which describes results of the well tests performed by Mr. Slade.  Nothing in the original source document changes the information, analysis, or conclusions in the EIR.

FOURTH GROUND OF APPEAL:  Appellant claims the FEIR does not utilize relevant information regarding the environmental setting of the Project to determine the relationship between groundwater recharge and consumption for the Project.  Appellant’s Hydrologist contends the FEIR ignores non-consumptive uses of groundwater, such as stream base flow and does not present and use the best available data regarding annual rainfall. (See Kamman letter at FEIR p. 2-103 through 2-105; Exhibit 7 to the Appeal, p. 2-3.)

STAFF RESPONSE:  The FEIR appropriately assessed the relationship between water use and ground water recharge, concluding that the rate of use would not exceed the rate of recharge.  Non-consumptive uses of groundwater such as stream base flow or evapotransportation are inherent within the calculations prepared by the EIR hydrologist/water resources engineer (Mr. Tom Burke of HSI Hydrologic Systems).  See FEIR pp. 2-89 through 2-90 and p. 2-103.  Contrary to Appellant’s assertion, the FEIR did use the best available data to develop precipitation levels for the Project site.  The analysis in the FEIR uses all of the available data for the entire Napa Watershed rather than just the single closest gauge to the site.  (See FEIR p. 2-90.)  The DEIR reported several different values of participation which can be attributed to the different periods of record in the calculation of average participation.  For example, the DEIR presented a forecast of 26.4 inches/year, which varies from the 24.2 inches/year predicted for the adjacent Suscol Springs North Initial Study/Mitigated Negative Declaration (ECPA #99492) due to the inclusion of additional years of data.  

Also, despite the (good and historic) quality of the Napa State Hospital gauge, the EIR Hydrologist found that comparing precipitation on the Property to a single gauge would be overly simplistic because precipitation along the western slope of the Napa Valley varies by elevation.  Thus, rainfall data from the Napa State Hospital gauge was adjusted in the FEIR to better reflect the elevation of the Project site.  The average elevation at the Project site is 400 feet compared to an elevation of 73 feet at Napa State Hospital.  The FEIR adjusted the available rainfall data and concluded that annual rainfall could reach 32.0 inches/year. This adjustment was discussed in the FEIR in response to a comment from Appellant however the higher rainfall figure (32.0 inches/year) was not used to recalculate the rate of groundwater recharge for the Proposed Project. Instead, the FEIR analysis takes a conservative approach by using the lower rainfall figure (26.4 inches/year) to calculate the rate of groundwater recharge.  Even with the lower rainfall figure, the EIR Hydrologist found sufficient groundwater recharge for the Proposed Project. (See FEIR pp. 2-75 through 2-78.)

FIFTH GROUND OF APPEAL:  Appellant claims the FEIR’s conclusion that Project induced impacts on groundwater resources are less than significant is unreliable. The FEIR found the groundwater recharge rate for the Project site greater than the consumption rate of 66 acre feet per year for irrigation needs of the proposed 88 acre vineyard. The DEIR estimates the Applicant’s fair share of groundwater as 72 acre feet per year. However, the FEIR calculates yet another recharge rate/“fair share” for the Property of 147 acre feet per year.  According to Appellant’s Hydrologist, the data used to determine the groundwater recharge rate is flawed. When the best available rainfall data is applied (which is data from the Napa State Hospital gauge, as reported by the USGS according to Appellant’s Hydrologist), the Project site’s groundwater recharge is approximately 43 to 47 acre feet per year which is below the 66 acre feet per year demand. (See Exhibit 7 to the Appeal, pp. 2-4; and FEIR p. 2-74 and 2-75.)

STAFF RESPONSE:  Please see Staff Response to Fourth Ground of Appeal regarding rainfall data used in calculating the rate of groundwater recharge.  The rate of groundwater recharge is estimated at 72 acre-feet/year, which is less than the annual water use (66 acre-feet/year).  The concept of “fair share” referred to by Appellant is introduced in the DEIR (p. 5.8-19) in an effort to explain that no impact will occur because the project’s use of ground water will not exceed the rate of recharge
The crux of all of the number crunching is that both Appellant’s Hydrologist and Lamphier-Gregory (for the adjacent project) used the most convenient local precipitation gauge without regard to its elevation.  According to the EIR Hydrologist, since the slope of a ridge and elevation changes rapidly, it is important to account for that elevation change in the precipitation calculations.

The DEIR reported an available groundwater supply of 72 acre-feet for vineyard use.  This was based on a conservative estimate of precipitation at the Project site.  Comments were submitted on the DEIR that requested a more complete precipitation analysis.  In response to those comments, the County conducted a more detailed precipitation analysis which also accounted for the effect of elevation on precipitation at the Project site.  The result of that analysis was that the annual precipitation increased and the groundwater available for irrigation increased from the original 72 acre-feet to 147 acre-feet.

Appellant’s Hydrologist would like a more detailed water budget for the cumulative groundwater effects and he presents as an example, the budget that was developed in the adjacent Suscol Springs North Initial Study.  There, the watershed was broken down into zones and the groundwater budget components were computed for each zone.  According to the EIR Hydrologist, the Proposed Project could be broken down into separate zones, but the same data would still be used in the analysis, so when the available groundwater is summed up over the different zones, the answer would be the same.  Breaking the watershed down into separate zones would only be appropriate if each zone was going to have its own water supply.  Then demand and availability can be compared on a zone by zone basis.  The existing configuration shows water delivery from a central source(s) and a delivery system to all the vineyard blocks.
SIXTH GROUND OF APPEAL:  Appellant contends based on the County’s own impact significance criteria, the Project has the potential to result in a net annual deficit in groundwater volume or a lowering of the groundwater table.  According to Appellant’s Hydrologist there is insufficient rainfall and associated long-term average rainfall recharge to groundwater at the Project site to sustain the estimated future consumptive water demands without adversely impacting groundwater. (See Exhibit 7 to the Appeal, p. 2 and FEIR p. 2-75.)  

STAFF RESPONSE:  The significance criteria used in the DEIR has nothing to do with the “fair share doctrine” or thresholds referred to by Appellant.
  The “doctrine” is used by the County, as a policy matter to determine whether ground water permits should be granted in the ground water deficient MST area.  The Project site is not within the MST area, does not require a groundwater permit, and the County did not exclusively apply the “fair share doctrine” to the Project for purposes of assessing groundwater availability.  Instead, well tests, rainfall predictions and other data was relied on by the EIR Hydrologist.  The EIR Hydrologist presented a cogent and thorough analysis of groundwater use and determined that no significant impacts would result.  (See DEIR p. 5.8-11)
SEVENTH GROUND OF APPEAL:  Appellant claims the FEIR’s groundwater impact analysis is flawed due to its reluctance to acknowledge the Project site’s proximity and similarity to the adjacent MST area, which is in a state of groundwater overdraft.  Appellant’s Hydrologist claims because of the Project site’s proximity and similarity to the groundwater deficient MST area there is a significant possibility that upon full-proposed development, the five-parcel vineyard development area will also experience groundwater overdraft conditions due to groundwater pumping at a rate in excess of groundwater recharge. (See Exhibit 7 to the Appeal, p. 2.)

STAFF RESPONSE:  The EIR contains numerous references to the MST area, discusses the Project site’s proximity to the area, and describes groundwater deficiencies in the MST.  (See DEIR p. 5.8-10.)  The EIR publicly discloses this information, and is entirely consistent with recent characterizations of the MST area conducted by the USGS in the early 1990s and updated  in 2003.  The FEIR concludes that the best available data to date suggests that the groundwater aquifer underlying the Project site is discontinuous (and dissimilar) from the aquifer underlying the MST.  Although, the USGS report does not refer to the aquifer below the MST area as the MST aquifer, the abbreviation MST is the local abbreviation, and was used in the DEIR and responses to comments.  (See DEIR  p. 5.8-10.)
The EIR Hydrologist agrees with the statistics derived from the USGS report and the Slade report that are relied on by Appellant’s Hydrologist.  However, the EIR Hydrologist had a different interpretation of the data than Appellant’s Hydrologist, and concluded that there is no information that distinctly shows the Project overlies the MST aquifer or any aquifer that may have similar characteristics.  Using the available information, Appellant’s Hydrologist may infer that the Project may be within a ground water impaired area, but the EIR Hydrologist uses the same information to infer that it is not. 

Disagreements among experts do not render any EIR inadequate, but the EIR should summarize the main points of disagreement.
  When considering an EIR, the lead agency is entitled to weigh the accuracy and sufficiency of the information in the EIR and to decide whether to accept it.  The agency may defer to the environmental conclusions reached by the experts that prepared the EIR even though other experts disagree with the underlying data, analysis, or conclusions.
  The existence of differing opinions arising from the same pool of information is not a basis for finding the EIR to be inadequate; when approving an EIR, an agency need not correctly resolve a dispute among experts about the accuracy of the EIR’S environmental forecasts.
  
While Appellant’s Hydrologist contends that the Project site overlies geology that consists of Sonoma Volcanics and uses that characteristic to infer that the area is within the MST aquifer, the EIR Hydrologist concludes that Sonoma Volcanic formations have many different characteristics that are not all similar to those found within the MST area.  According to the EIR Hydrologist, examination of the geology at the nearby Syar Rock Quarry and geologic factors in the Project area show different characteristics of the Sonoma Volcanics than is typically seen in the MST.  The Project site consists of hard fractured volcanic rocks, whereas Sonoma Volcanics within the MST aquifer are characterized by softer ash deposits that often weather into clay, which has poor water bearing characteristics.  (See FEIR 2-102.)
Appellant’s Hydrologist also considers the pump test inadequate to determine if there will be any interference between the proposed well and nearby existing wells.  The pump test was conducted by Slade and Associates, groundwater geologists, and was conducted according to the prescribed protocol for a Phase II Water Availability Analysis as required by the County.  The test involved pumping a test well on the Property while several monitoring wells around the Project site were monitored for 72 hours to determine if any excessive drawdown at the monitoring wells occurred and if adequate capacity exists within the aquifer to supply water needed for irrigation operations.  The results showed very little drawdown, which according to the EIR Hydrologist, is a result you would expect if there was an abundance of water within the aquifer below the Project.  It may also represent a partial discontinuity between the wells, and a discontinuity would not be unexpected within the geologic formation, consisting of hard fractured rocks.  Stored water is contained within these fractures, and if there is not a direct fracture connecting the pump well to the monitoring wells, you will not see much of a drawdown.  All of these factors, which Appellant’s Hydrologist purports to be flaws in the pump test, can and were reasonably viewed by the EIR Hydrologist as indications that pumping operations on the Project site will not interfere with offsite wells. 

EIGHTH GROUND OF APPEAL:  According to Appellant, the FEIR incorrectly determined that Project induced cumulative impacts on groundwater was not cumulatively considerable because the cumulative irrigation volumes of existing and future planned vineyards did not exceed the estimated groundwater replenishment over the Central and South Creek Watersheds. This analysis and impact determination is inadequate for two primary reasons:

A)
The FEIR analyzes potential cumulative groundwater impacts based on development projects covering a total of 1068 acres including 557-acres of vineyard, but it assumes the affected aquifer underlies only a 637-acre portion of these areas including 408-acres of vineyard development. This discrepancy results from the FEIR’s assumption that the affected groundwater is limited to the surface boundaries of the Central and South Creek watersheds, an assumption which is presented without support.

B)
The FEIR ignores the conclusions of a report it otherwise relies on (2002 Lamphier-Gregory Mitigated Negative Declaration for the Suscol Springs North Project) which concluded that groundwater levels in the vicinity of the Property would decline between 2.2 and 2.4-feet per year under proposed vineyard and possible future vineyard development conditions.  The FEIR fails to reconcile its contradictory cumulative groundwater impact analysis with that from the more comprehensive water budget prepared as part of the 2002 Lamphier-Gregory MND for the adjacent Suscol Springs North project.  As a result, Appellant’s Hydrologist concluded that the EIR provides an incomplete evaluation of the cumulative effects of groundwater pumping on the underlying aquifer system. (See Exhibit 7 to the Appeal, p. 2 and 8.)  

STAFF RESPONSE:  Staff and the EIR consultant agree the cumulative impacts analysis should evaluate the effect of the Project in conjunction with any potentially proposed projects in the watershed.  The watershed containing the Property was delineated from the crest of the watershed down to the point where the flow crosses under Highway 221.  Downstream of Highway 221, Central Creek enters a closed culvert and South creek is confined to a fixed drainage ditch.  The portion of the watershed below Highway 221 has been completely developed into an office park with a small section of preserved open space.  It is on city water and there is no likely potential for any future groundwater wells.  Therefore, it was not included in the cumulative effects analysis.  Removing this area from the cumulative effects analysis creates a conservative scenario.  If that area was included into the cumulative effects analysis, then the water in the aquifer underlying this area could be used to offset the agricultural demand that is generated by the upstream vineyards, thus any impact from the cumulative effects would be diminished.  The EIR Hydrologist determined that it was important to look at a worst case scenario.  (See DEIR p.6-12.)  
Appellant implies that the appropriate context for an evaluation of cumulative groundwater impacts may exceed the portion of the watershed considered in the EIR, or may even exceed the entire watershed, depending on the (unknown) limits of the underlying aquifer.  The EIR Hydrologist found that consideration of a 637-acre portion of the watershed is appropriate because: (a) the remainder of the watershed south of Route 221, is completely developed and uses City water, so it’s unlikely to have future groundwater impacts; and (b) although aquifers do not exactly follow surface watershed delineations, in this portion of Napa County, groundwater, like surface water, tends to run “down gradient” towards the Napa River.  Thus as you get closer to the Napa River, aquifer boundaries generally mirror the watershed boundaries, particularly near the Project site, which extends from the top of the watershed down almost to the river itself.

The watershed containing the Property consists of 637.7 acres.  Under the existing condition there are 160.4 acres of approved vineyards.  Mondavi will add an additional 104 acres and an additional 144.3 acres available for future vineyard development.  This provides a complete vineyard development scenario of 408.7 acres spread out over the 637.7 acre watershed.  (See DEIR p. 6-16.)
The Lamphier-Gregory MND for the Suscol Springs North project utilized a precipitation value that was not the most appropriate for the Project location.  This annual precipitation value of 24.5 inches per year was based on a single precipitation gauge north of the Project at an elevation of 73 feet.  The Project watershed ranges in elevation from 40 feet to 720 feet, with an average elevation of 400 feet.  This is a much higher elevation than the gauge and an increase in elevation results in a significant increase in precipitation.  If the Lamphier-Gregory report had adjusted the gauge data to account for elevation then their results would have been different.  For additional details, see Staff Response to Fourth Ground of Appeal.
NINTH GROUND OF APPEAL:  Appellant claims there is not substantial evidence in the record to support the finding required by County Code §13.15.070(C).  The DEIR indicates that the Applicant must obtain a groundwater permit pursuant to this section.  Section 13.15.070(C) of the Code provides that the director shall only approve a groundwater permit after making any necessary environmental determination and concluding, based on substantial evidence in the record, that the new water system, improvement or addition would not significantly affect the impacted groundwater basin in Napa County. 

STAFF RESPONSE:  No groundwater permit is required because the Project will rely on an existing well. The EIR Hydrologist reviewed the well test information, expected precipitation levels, water usage and concluded the Project would not have a significant impact on groundwater.  See also Staff Response to Sixth, Seventh and Eighth Grounds of Appeal, above.
TENTH GROUND OF APPEAL:  According to Appellant, many types of information regarding the existing environment are missing from the EIR such as an accurate description of the environmental baseline against which to judge the significance of the Project’s effects.
  The Appellant also contends that the FEIR does not comply with the County’s duty to use its best efforts to find out and disclose all it reasonably can.

STAFF RESPONSE:  The DEIR and the FEIR present the best information available to reasonably evaluate the Proposed Project.  Perhaps the well pumping tests could have been more detailed, but the EIR presented a good faith effort at disclosure, did not identify any potential impacts associated with the proposed pumping, noted differing characteristics of the Project site from the MST area and was sufficient for concluding that the rate of water use will not exceed the rate of recharge.  CEQA does not require that an agency conduct every recommended test and perform all recommended research in evaluating a project’s environmental impacts.  The fact that additional studies might be helpful does not mean they are required.
  

ELEVENTH, TWELFTH, AND THIRTEENTH GROUNDS OF APPEAL:  Appellant claims the FEIR’s groundwater assessment concludes that the Project will use less water than the Applicants’ “fair share.”  However, Appellant claims the referenced “fair share” is illusory due to the lack of information needed to determine what the Applicant’s fair share is.  Since the Project is not mapped within the MST groundwater basin, it would ordinarily have a threshold of .5 acre foot per acre per year for each acre of land overlying the aquifer which would translate to a “fair share” of 80 acre feet per year (the Property is 160 acres).  According to Appellant’s Hydrologist, this threshold is not based on empirical information; and any suggestion that the Applicant’s fair share is 80 acre feet per year based on the County’s standardized threshold for hillside areas or that the recharge rate of 72 acre feet per year is acceptable because it is below the 80 acre feet per year standardized threshold is flawed.

STAFF RESPONSE:  Please see Staff Response to Fifth, Sixth, and Seventh Grounds of Appeal, above.  The term “fair share” is used in two ways.  The first application of the “fair share” doctrine provides a set groundwater withdrawal allocation based on “valley floor” or “hillslope” location.  This is a general process for distribution of groundwater based on some general aquifer pumping characteristics for the Napa Valley, rainfall, topography, soil types, proximity to recharge zones and available groundwater data as stated in the August 2003 Water Availability Analyses Policy Report.  While the entire County was not studied, the threshold values are based on observation of and experience with the basic common characteristics throughout the County that relate to groundwater.  As detailed in the August 2003 Water Availability Analysis Policy Report the thresholds are appropriate and supportable. In addition, they have been used effectively by the County to ensure projects are not impacting neighboring wells and groundwater levels.  Since their development in 1991, the County has received no complaints or credible evidence to suggest that a threshold, once applied, was inadequate to prevent overdraft or similar impacts.

The second application of the term “fair share” is based on the actual groundwater availability within the aquifer below a specific project site.  This type of analysis is based on a water budget for the property that contains the pumping well.  The water budget computes the recharge of the aquifer beneath the project, and all things being equal, allows the land owner to withdraw as much water that is being recharged on an annual basis.  The theory behind this is that whatever water is being withdrawn is being recharged with rainfall infiltration.  
The second concept of the “fair share” doctrine was applied to the Proposed Project.  The results showed that there was sufficient water available to meet the projected irrigation demand for the Proposed Project as well for the full cumulative build-out of the watershed.  (See DEIR p. 5.8-19 and 6-15.)
FOURTEENTH, FIFTEENTH AND SIXTEENTH GROUNDS OF APPEAL:  Appellant contends the FEIR’s conclusion that the Project will not significantly affect groundwater in the area is unreliable.  The County’s standardized threshold does not take into account the fact that previous owners may be using more than their “threshold” amount of water. As a result, later owners’ use of their “threshold” amount, or any amount of groundwater, may cause significant effects.

The County’s 2003 Policy report explains that the “threshold” number for the Valley Floor Area was determined in 1991 in the form of a staff report to the Board of Supervisors and was established as the expected demand an average vineyard would have. The 1991 staff report notes that no extensive groundwater studies have been conducted in many areas of the County, and no groundwater studies at all are mentioned for the Project area here. (See Exhibit 5 to the Appeal, p. 2)

STAFF RESPONSE:  Please see Staff Response to Fifth, Sixth, and Seventh Grounds of Appeal, above.  The County’s “fair share” thresholds do not take into account that the fact that previous owners may be using more than their threshold amount of water, however, they also do not take into account the fact that previous owners may be using less than their threshold amount of water.  The County’s analysis does not rely exclusively on the “fair share” thresholds.  The County has not received any reported instances of groundwater shortages in the area of the Proposed Project.

SEVENTEENTH AND EIGHTEENTH GROUNDS OF APPEAL:  Appellant claims the 1991 staff report notes for mountainous areas in volcanic formations (which may apply to the Project): That while no estimate of annual yield from these areas has been determined, they have been labeled as areas with groundwater problems that should be dealt with cautiously.  The 1991 staff report assigns a threshold of zero to all historically poor water areas as identified by maps and records on file with the Department of Public Works.  No explanation is provided that supports assigning a threshold of zero to the MST groundwater area and not to the area where the Project is located.  (See Exhibit 5 to the Appeal, pp. 2 and 6)

According to Appellant’s Hydrologist, the underlying geology of the Project, which is directly adjacent to the mapped boundary of the MST study area, is the same Sonoma Volcanics formation underlying the MST study area. Therefore, assuming the County’s standardized threshold for the MST area is a reliable indicator of adverse effects, and taking into account the prediction of the Lamphier-Gregory report for the adjacent Suscol Springs project that vineyard build-out in the “five parcel” area will result in groundwater overdraft, the more appropriate threshold would be the .3 acre foot per acre per year applicable to the MST. This threshold results in a fair share for the Applicant’s Property of 48 acre feet per year, well below its estimated consumption of 66 acre feet per year.  According to Appellant’s Hydrologist’s the recharge rate for the Property is approximately 43 to 47 acre feet per year.  The Lamphier-Gregory report for the adjacent Suscol Springs project concludes that it is 48 acre feet per year. (See Exhibit 7 to the Appeal, p. 3.) 

STAFF RESPONSE:  There is no credible evidence that the Project is in an area with groundwater problems or that it will impact neighboring wells.  The Project area is located outside of the MST.  While much of Napa County has underlying geology that consists of Sonoma Volcanics, there is no indication that groundwater deficiency is present in these areas.  Therefore, application of a groundwater deficient threshold does not apply to this Project since it is not located in an area of known groundwater deficiency.  The recharge estimates used by Appellant’s Hydrologist and the Lamphier-Gregory report relied on a single precipitation gauge located at a much lower elevation than the Project site.  The analysis in the DEIR and FEIR used a more detailed analysis using a variety of gauges at different locations throughout the County.  (See FEIR p. 2-75 et seq.)  Also see Staff Response to Fourth, Fifth, Sixth, Seventh, and Eighth Grounds of Appeal, above.

NINETEENTH GROUND OF APPEAL:  The April 7, 1999 Memorandum from Napa County Planning Department to the Planning Commission regarding a General Plan Amendment relating to groundwater use and the proposed Napa County groundwater ordinance states:  The 1991 study also develops short and long-term projections of water needs among users and regions in Napa County using these figures to balance water needs and supplies for the period 1990 through 2020. The results of this balance reveal substantial long-term inadequacies in supply throughout the county’s subareas, although admittedly at present some areas have a short-term surplus. From this study it is reasonable to conclude that as the county’s water needs increase in the future, increases in agricultural and rural uses are likely to eliminate any existing groundwater surplus. This change from surplus to deficit is likely to be far more pronounced and occur sooner rather than later if increased municipal and industrial demands are also satisfied by using groundwater.

The 1993 Report confirmed the 1991 Study’s results and projected a growing deficiency in the overall county water supply. The Report identified shortfalls of 10,900 acre feet by the year 2000 which would increase to 18,600 acre feet by 2020 and 23,000 acre feet by 2030.” (See Exhibit 3 to the Appeal, p. 2.)

STAFF RESPONSE:  The 1991 Water Resources Study which is 14 years old discusses water supply needs for the entire Napa County in a broad, all encompassing manner.  The MST is the only area of the County that has been determined to be groundwater deficient.  There are many areas in the County where there is no indication of a water supply deficiency.  The EIR and record as a whole contains substantial evidence that there is an ample water supply for the Project.  Also see Staff Response to Fourth, Fifth, Sixth, Seventh, and Eighth Grounds, above.
TWENTIETH GROUND OF APPEAL:  Appellant contends the January 19, 1993 Memorandum from the Napa County Water Advisory Committee to the Napa County Board of Supervisors re:  Report of the Water Advisory Committee, referenced in the 1999 staff report notes that increased utilization of groundwater as a source of supply can have severe detrimental effects on the rural residential community. (See Exhibit 4 to the Appeal.)  

STAFF RESPONSE:  The 1993 Memorandum and 1999 Report were general and did not specifically address the Project site.  Furthermore, the Proposed Project’s location and its source of groundwater are a considerable distance from a rural community and neighboring sources of groundwater.  The EIR Hydrologist has evaluated the precipitation levels, well test, water usage rates and other data and has concluded that the Proposed Project will not have an adverse affect on groundwater.  Also, see Staff Response to Fourth, Fifth, Sixth, Seventh, and Eighth Grounds of Appeal, above.
TWENTY-FIRST GROUND OF APPEAL:  According to Appellant, the County’s standardized “thresholds” are not based on an empirical analysis of actual groundwater supply or availability in the Project area. Thus, the County’s threshold for determining the significance of impacts on groundwater resources of the Project is arbitrary.  

STAFF RESPONSE:  The Proposed Project’s Phase One and Phase Two Analyses’ directly addressed the Project area and utilized the appropriate thresholds to establish the Project’s water availability as a policy matter.  The EIR’s analysis of potentially significant impacts is based on an assessment of the rate of use compared to the rate of recharge, and appropriately concludes that no significant impact would occur.  (See DEIR p. 5.8-19.)  Also, see Staff Response to Fourth, Fifth, Sixth, Seventh, and Eighth Grounds of Appeal, above.
TWENTY-SECOND GROUND OF APPEAL:  Appellant argues that lead agencies cannot use compliance with another regulatory standard (in this case the County’s “thresholds” for groundwater use) as a substitute for a fact based assessment of whether project impacts are significant.
  
STAFF RESPONSE:  Please see Staff Response to Fourth, Fifth, Sixth, Seventh, and Eighth Grounds of Appeal regarding the County’s “fair share” policy and the thresholds it utilizes.  The EIR provides ample supporting information and analysis to conclude that the ECPA and subsequent vineyard development will not have any significant effect on groundwater because the rate of water use will not exceed the rate of recharge.  The County is not relying exclusively on a regulatory standard (e.g., its groundwater thresholds) as a substitute for a fact based assessment.  Well monitoring, rainfall, water demand, vineyard practices and other factual data all were relied on by the EIR Hydrologist in determining groundwater will not be adversely affected by the Project. (See DEIR Section 5.8.)
TWENTY-THIRD GROUND OF APPEAL:  According to Appellant, the County is legally prohibited from approving land use permits that are inconsistent with the Napa County General Plan. The Project is inconsistent with the General Plan, specifically Open Space and Watershed Policies 1.9 (Water Supply Protection) and 1.10 - Watershed Protection. Policy 1.9 provides: “The County will protect public and private water supply sources from contamination or overdrafts, and encourage groundwater recharge.”

STAFF RESPONSE:  A project is consistent with the general plan if considering all its aspects, it will further the objectives and policies of the general plan and not obstruct their attainment.
  A project need not conform precisely or be in perfect conformity with each and every general plan policy.
  Rather, in order to be consistent a project must be “compatible with the objectives, policies, general land uses, and programs specified in” the general plan or specific plan and thus in agreement or harmony with the plan.  No significant impacts associated with groundwater have been identified, and thus the Proposed Project would not conflict with the cited General Plan policies.  The Project’s relationship to applicable County General Plan goals, policies and implementing regulations, including the Napa County Zoning Code and Conservation Regulations are discussed in the DEIR.  (See DEIR Chapter 4.)

#99323-ECPA was prepared and approved pursuant to County Code Section 18.108.080. The purpose of a designed erosion control plan is to control the excess sediment and storm water run-off in a manner not to have erosion.  The Revised Project reflects the Resource Conservation Alternative which provides for protection and a no-net loss of native grassland, and native grassland connectivity with the existing undisturbed riparian habitat of Arroyo Creek while creating minimal conflicts between the natural environment and ensuring agricultural production. Vineyards are pervious surfaces and allow for storm water and irrigation to be absorbed by the grape roots, cover crop and would permeate through the ground.   The measures and features of the ECPA reduce the amount sediment currently exiting the Project site and allow excess storm water run-off  to exit the Project site in a non-erosive manner, ultimately to the tidal reach of the Napa River.  

Geology and Soils APPEALS Issues

COMMENT:  The geology and soils impact portion of the Appeal is explained in more detail in the letter from hydrogeologist and soil scientist Robert Curry, Ph.D. and Dr. Curry’s comments on the DEIR. (See Exhibit 8 to the Appeal; FEIR, p. 2-101)

STAFF RESPONSE:  This is not a Ground of Appeal but merely an introduction, therefore, no Staff Response is required.  Responses have been developed by the EIR’s Geologist/Geomorphologist, Martin Trso, R.G.  The full text of Mr. Trso’s responses are available for review in the project files at the Napa County Planning Department, 1195 Third Street, Napa.
TWENTY-FIFTH GROUND OF APPEAL:  Appellant contends the Project will result in an increase in sediment production by 23 percent (from 272.7 to 335 tons/year or from 2.75 to 3.38 tons/acre/year) for the portion of the Project site in the Central Creek watershed, and by 75 percent (from 68.7 to 120.1 tons/year or from 1.12 to 1.96 tons/acre/year) for the portion of the Project site in the South Creek watershed.  Yet the DEIR fails to identify this increase as a potentially significant impact. Instead, the DEIR found the increase less than significant by claiming that all of the Project-induced sediment will be retained onsite thereby reducing delivery of sediment off of the Project site.  The reduction in sediment yield (as compared to existing conditions) primarily reflects the trapping capacities of the proposed erosion control measures in combination with the hillside and creek channel (including aggradation basins) sediment retention.  Dr. Curry has criticized the DEIR’s reliance on the effectiveness of the natural sediment trapping features of the aggradation basins, or CAVs (Colluvial/Alluvial aggradation basins) in part because he witnessed the failure of the basins to retain sediment during a rain event in 2002. (See DEIR, p. 5.6-21)

STAFF RESPONSE:  According to the EIR’s Geologist/Geomorphologist, an increase in soil production does not translate into an increase in sediment yield (transport) given that the excess sediment delivery from hillslopes to watercourses on–site is anticipated to be trapped by the structural (or engineered) ECPA features/measures (ECPA pages EC-3, SP-7, SP-8, DEIR page 5.6-23, and FEIR pages 2-70, 2-71).  Also, the DEIR and FEIR both note that the increase in the detachment of soil will not have an impact to soils themselves given the rate of 1mm/yr at which they form in Napa County. (See DEIR Appendix B, pp. 4 and 26; FEIR p. 2-83).

Total soil detachment (sediment production) on the Property is anticipated to increase from 341.4 tons/yr (existing conditions) to 455.1 tons/yr (post-project conditions).  This 113.7 tons/yr increase (or 33.3%) is due to the proposed change in land-use over a portion of the site.  The new vineyard area will change from an existing condition with an estimated 80% ground cover of mostly grassland, to a vineyard with a proposed cover crop of 70%.  The EIR analyzes a new vineyard of approximately 88 acres, although the approved project is about 85 acres of the 160-acre parcel.  The remaining 75 acres will remain in its existing condition.  The existing ground cover condition was estimated at a range of 70% to 80%, and the middle of the range was selected to evaluate project-related changes in sediment production.  (Please note:  if a lower estimate of 70% were used as the baseline ground cover factor, a much lower increase in project-related sediment production would be predicted.)  
The comment quotes from the DEIR “…the reduction in sediment yield (as compared to existing conditions) primarily reflects the trapping capacities of the proposed erosion control measures in combination with the hillside and creek channel (including aggradation basins) sediment retention.”  However in the following sentence “…Dr. Curry criticizes the DEIR’s reliance on the effectiveness of the natural sediment trapping features of the aggradation basins, or CAVs (Colluvial/Alluvial aggradation basins).  The criticism ignores the primary conclusion of the EIR analysis, which concerns the effectiveness of proposed ECP measures, and instead focuses on the degree to which the CAVs fluvially trap sediment supply from their upstream watersheds, which is predicted to remain the same as under the existing/current conditions.   
As stated in the FEIR (pages 2-72, 2-83) and the DEIR, the natural sediment trapping features of the off-site CAVs will function in combination with the designed ECPA measures and features.  These off-site CAVs under current conditions/pre-project receive sheet flow run-off and provide only a portion of the hillslope sediment storage.  
The following is a brief summary of the discussions in the EIR of the changes in the on-site hillslope-to-watercourse sediment delivery associated with the Project.  Total sediment production (i.e. soil detachment) at the Mondavi Inc. Property is predicted to increase from 341.4 tons/yr (existing current conditions) to 455.1 tons/yr (post project conditions).  This 113.7 tons/yr increase (or 33.3%) is from the proposed change in land-use of the existing mostly grassland to approximately 88 acres of vineyard.  Due to the natural sediment storage on the hillslopes outside the convergent, sediment-delivering hillslope areas, the total natural hillslope sediment storage is predicted to amount to 120.1 tons/yr under the existing/current conditions.  Therefore, a total sediment delivery from hillslopes to ephemeral watercourses on-site (and sediment yield off-site) of 221.3 tons/yr [341.4-120.1=221.3] is predicted under the existing/current conditions.  In the post-project conditions, the natural component of hill slope sediment storage is predicted to decrease by 38.6 tons/yr (or 33%) to 81.5 tons/yr [120.1-38.6=81.5].  Therefore, a total delivery of 373.6 tons/yr [455.1-81.5=373.5] from vineyard hill slopes to structural (or engineered) ECPA measures & features located at various places on the hillsides (i.e. insloped avenues, etc.) and along the ephemeral zero- and 1st-order watercourses, as well as to the (ECPA) subsurface drainage network on-site, is predicted under the post-project conditions.  These ECPA features/measures are estimated to trap 160.8 tons/yr (or 43% of total sediment delivery) of sediment, reducing the total sediment yield off-site to 212.8 tons/yr [373.6-160.8=212.8].  It is predicted that the total sediment yield off-site will be reduced by 3.8% from 221.3 tons/yr (current conditions) to 212.8 tons/yr (project conditions).   

In the existing/current conditions, the natural partial sediment is assumed to transport across the two off site CAV fan landforms, the sediment yield from Project Property (i.e. 221.3 tons/yr) to the mainstem Napa River is additionally naturally reduced by 28.7 tons/yr from the natural sedimentation along the CAV landforms.  The Mondavi Inc. Property under the post-project conditions (i.e. 212.8 tons/yr), the total off property CAV sedimentation (i.e. partial trapping of sediment supplied from the Mondavi Inc. Property only) will decrease by 0.5 tons/yr (1.5%) from 28.7 tons/yr (existing/current conditions) to 28.3 tons/yr (post-project conditions).  The off-site CAV is estimated to trap approximately 13% of the total sediment yield from the Mondavi Inc. Property under both the existing/current [28.7/221.3=0.13] and post-project [28.3/212.8=0.133] conditions.  Therefore, the total sediment yield from the Mondavi Inc. Property to the downstream (off site) areas, including the mainstem Napa River, will decrease from 192.2 tons/yr to 186.5 tons/yr compared to current/existing conditions, a decrease of 5.7 tons/yr (3%) [186.5/192.2=0.97].  The composite decrease would be of a decrease in the yield of silt by 3.3 tons/yr (7%) and a decrease in the yield of clay by 2.4 tons/yr (3%), and would be a result of the approved ECPA measures/features.

A zero-sedimentation scenario (i.e. a scenario assuming a full sediment transport across the CAV landforms or no sediment is trapped by the CAV), advocated by Dr. Curry in his comment, is presented here as a comparison:  Under a scenario of zero sedimentation within the CAV fans, the total off-site sediment yield from the Project Property would decrease from 221.3 tons/yr (existing/current conditions) to 212.8 tons/yr (future post-project conditions), a decrease of 8.5 tons/yr (3.8 %).  The resultant project-related reduction in total off-site sediment yield would be 25% higher than a relative reduction of 3% (5.7/192.2=0.03) under a partial sedimentation scenario in the EIR.  In either scenario, there is a decrease.  In fact the decrease appears to be greater in the zero-sedimentation scenario.   

No new substantive details are presented by Dr. Curry concerning his “first hand knowledge” or “witnessing aggradation basin failures” than those he raised in comments on the DEIR (See FEIR response to Comment 13-19/20 page 2-82/83 and response to Comment 13a-6/7 page 2-96). 

The CAVs are comprised of various small-scale geomorphic features, such as a medium-gradient hillside basal area, a fan; a low-gradient valley-fill flat; and a discontinuous channel with scour pools.  These natural geomorphic landforms cannot be perceived as “failing to retain sediment” natural features do not have finite qualities such as man-made structures that are specifically designed to retain sediment.  The CAVs fluvially trap sediment supply from their upstream watersheds is the same under both the existing/current conditions and post-project conditions, therefore no affect will occur from the approved ECPA.    

The North Central Creek CAV is located immediately off the Project site and downstream, on parcel #046-370-031(Arroyo Creek Winery UP-02150-UP, IS/MND dated 6/2003) and the South Creek CAV is also located off the Project parcel and downstream on parcel #046-400-039 & 040, Chalone, now Premier Pacific, #99485-ECPA IS/MND dated 9/2003).  Both CAVs support a seasonal wetland over most of their surfaces.  The South Creek wetland is acknowledged and discussed in the Initial Study/Mitigated Negative Declaration for Suscol Springs North Project, Section Surface Water Hydrology, page B-4.  

TWENTY SIXTH GROUND OF APPEAL:  Appellant contends the FEIR failed to respond to Dr. Curry’s comments regarding the lack of demonstrated sediment trapping capacity of the aggradation basins.  The FEIR minimized the role of the aggradation basins in the Project’s erosion control plan by pointing out that the CAVs are estimated to store 28.3 tons/year originating from the parcel under future conditions, which is a small proportion (6.2 percent) of the estimated total hillslope sediment production. (See FEIR, p. 2-70.)  According to Dr. Curry, no evidence suggests or demonstrates that these basins have any further capacity to trap the excess sediment that is acknowledged to be generated by the proposed vineyard conversion.  (See Exhibit 8 to the Appeal, page 2.)  Dr. Curry contends that the basins are now “full”, such that they are no longer topographic basins and sediment is now transported across these features without evidence of further deposition.  Even if the aggradation basins’ role is relatively small in the Project’s overall erosion control scheme (asserted in the FEIR) according to Dr. Curry, the basins’ failure to trap the estimated 28.3 tons/year would result in a net increase in sediment yield attributable to the Project for which additional mitigation measures or project alternatives need be developed.
STAFF RESPONSE:  As explained in Staff Response to the Twenty-Fifth Ground of Appeal above, the fluvial sediment trapping within the CAV landforms (28.7 tons/yr under the existing conditions and 28.3 tons/yr under post-project conditions) was explained in response to Appellant’s earlier comments in the FEIR. (See FEIR p. 2-69, p. 2-84, p. 2-96, and p. 2-97)  The limits of the estimated trapping efficiency of the CAVs were fully discussed in the FEIR.  (See FEIR p. 2-95).  Given that the significance of the CAV sedimentation on the overall sediment flux from the Property is small only:  6.2% of the total hillslope sediment production, and, 13% of the total fluvial sediment supply from the Property the EIR’S Geologist/Geomorphologist reasonably concluded the impacts were not significant.
According to the EIR’s Geologist/Geomorphologist, evidence of sediment deposition can present itself directly and indirectly through the presence of banded deposits of organic soil matter and there is an absence of a continuous channel and CAV-wide instability, as well as a small-scale instream-wetland within the South Creek CAV (located off the Property).  However, evidence of recent deposition (i.e., unvegetative sheetflow deposits, bars, etc.) across the CAVs’ dense grass cover is minimal even though such deposits would likely be detectable after the next El Nino type event.  There is an absence of a continuous stream channel across the CAV landforms including in the distal area of the South Creek CAVs (i.e. valley flat).  The textural characteristics of sediment supply to these landforms was exposed in several scour holes near the CAV fan apex (i.e. gravel, sand and silt).  In light of all this, according to the EIR’s Geologist/Geomorphologist, it is reasonable and prudent to conclude that the sediment transport across the CAVs is limited to overland flow only, and thus is partial.  

Both CAVs have an estimated total trapping efficiency of about 60% which is equivalent to partial sediment trapping.  (See DEIR Appendix B Tables B1, B3, B5 and B7)  The CAVs trap a total of 28.7 tons/yr of sediment under current conditions.  To prevent the triggering of instability within the CAVs, the Revised Project as designed would have no effect on the supply of gravel and sand grain size fractions.  A decrease in sedimentation (i.e. trapping) of 0.5 tons/yr within the CAVs, compared to current conditions, is predicted to occur post-project.  No additional mitigation measures are required.  (See DEIR Appendix B report, pp. 17 and 19; FEIR pp. 2-70, 2-71, 2-72, 2-83, 2-98.)
TWENTY-SEVENTH GROUND OF APPEAL:  According to Appellant, neither the DEIR nor the FEIR describe how the erosion control measures will be maintained. The EIR’s failure to describe the necessary maintenance of the erosion control measures violates CEQA in two ways:  First, the EIR includes an inaccurate Project description;
 and second, the EIR fails to identify potential impacts which could result from the maintenance activities themselves.
  Dr. Curry suggests possible maintenance activity including the capture and offsite disposal of accumulated sediment could contribute or cause significant effects. Without knowing how the erosion control features are to be maintained in perpetuity, it is impossible to determine whether, and to what extent, maintenance activities will cause impacts of their own. 

STAFF RESPONSE:  Maintenance of the measures and features is described in the ECPA and discussed in the DEIR.  Annual maintenance is an integral part of the approved #99232- ECPA. (See pages EC-3 and 4, SP-7, SP-8)  The purpose of #99323-ECPA is to prevent soil erosion and control, dissipate storm water run-off in term of volume/velocity, to retain top soil/sediment and allow for rain absorption into the soil and account for the excess during storm events.  It is not realistic nor reasonable from an agricultural perspective to allow top soil/sediment to flow off site.  Retention of top soil/sediment in place supports vineyard growth and allows the ground to absorb as much rain water as possible.  Impacts of the proposed ECP, including proposed maintenance activities, have been thoroughly assessed in the EIR and found to be less than significant.  No additional mitigation measures are required.  (See DEIR, Chapter 2, pp. 2-1 through 2-4, and Appendix B, p. 20.)
Biological APPEAL ISSUES
TWENTY-EIGHTH GROUND OF APPEAL:  The factual basis for the biological impacts is explained in the Appeal and letters from Dr. Robert Curry, and wildlife toxicologist Joseph Sullivan, Ph.D.  (See Exhibit 9 to the Appeal; FEIR, p.2-110)

STAFF RESPONSE:  This is not a Ground of Appeal but merely an introduction, therefore, no Staff Response is required.  The letters from Dr. Curry and Dr. Sullivan are acknowledged, and specific comments from staff and the eir consultant have been responded to in the FEIR and again below. 

TWENTY-NINTH AND THIRTIETH GROUNDS OF APPEAL:  According to Drs. Curry and Sullivan, the DEIR failed to identify potential impacts on wildlife and habitat due to disruption of mercury contaminated soils despite recognizing that several Project locations may be remnants of a kiln, or possibly part of a retort used for collecting mercury.  Based on the DEIR’s failure to identify potential impacts associated with disruption of mercury-laden soils, EDEN and the Regional Water Quality Control Board commented on the DEIR.  The FEIR included soil sampling data which the County contends proves that there is no potential impacts associated with mercury contaminated soils. EDEN claims the sampling was inadequate.

The FEIR and its soil samples do not include the sampling protocol used; fail to identify the type of soil sampled and form of mercury identified (elemental or organic); and fail to include sampling from depositional areas such as the aggradation basins which the FEIR claims traps sediment from the Project site. Therefore, the soil survey does not provide substantial evidence in support of the FEIR’s conclusion that wildlife are not at risk of mercury contamination due to Project activities. (See DEIR, p. 5.5-6.) 
STAFF RESPONSE:  There is no credible evidence in the record as a whole that mercury contaminated soils exist on the Project site.  The DEIR did not contain or reference a quantitative assessment because the Proposed Project and the Resource Conservation Alternative (the approved ECPA) avoids the cultural resources identified as possible Gold Rush-era kilns.  (See DEIR Chapter 5, Cultural Resources, p. 5.5.6 and  p. 5.5-8.)  Nonetheless, in response to comments from the RWQCB and EDEN on the DEIR, the FEIR provided additional qualitative and quantitative data including a summary of the investigation undertaken by Frontier GeoSciences.
  Despite the absence of evidence suggesting that the kilns (if in fact they are kilns) were ever used (such as tailings or stock piles), the EIR consultant collected and analyzed eight soil samples at locations where deposition or contamination would be expected due to site runoff if mercury were present on the site.  The analysis indicated levels of total mercury within background levels and/or within levels typical for areas adjacent to roadways, a fact that was confirmed in conversation with staff of the RWQCB (personal communication on 9/21/2004).  Based on these results, additional characterization of elemental or organic mercury was deemed unnecessary.  Substantial evidence supports the EIR’s conclusion that no significant impacts due to mercury contamination would occur.  Appellant has offered no new information or persuasive argument to the contrary.  (See FEIR pp. 2-17 through 2-23; pp. 5-1 and 502.)  A copy of the Frontier GeoSciences Inc. memorandum to Hydrologic Systems, dated August 25, 2004 (cited in the FEIR as Oakridge National Laboratory Risk Assessment, 2004) is attached. 
THIRTY-FIRST, THIRTY-SECOND AND THIRTY-THIRD GROUNDS OF APPEAL:  Appellant claims the FEIR failed to adequately respond to EDEN’s comment on the DEIR which identified potential adverse biological impacts from the use of pesticides and fungicides.  EDEN submitted two separate comment letters on the DEIR, both dated July 2, 2005. While the second comment letter is included and responded to in the FEIR, the first letter, entitled “Comment Letter 1,” and any response, is absent from the FEIR.  (See FEIR pp. 2-62 to 2-90.)  The second letter criticized the DEIR for failing to identify the specific chemicals to be used and the potential impacts to biological resources such as threatened steelhead from such chemical use. The FEIR’s failure to include and respond to the points raised by EDEN’s letter violates CEQA Guidelines section 15132, which requires at a minimum:  (a) comments and recommendations received, either verbatim or in summary; (b) a list of persons, organizations, and public agencies commenting on the DEIR; and (c) the lead agency’s responses to significant environmental points raised in the review and consultation process.

The FEIR refers to the Applicant’s anticipated use of integrated pest management practices in an effort to minimize the application of toxic chemicals. This response is inadequate and violates CEQA because: 

A) First, all comments received must be included and responded to in the FEIR.  The FEIR’s terse discussion of anticipated pest management practices falls short.

B) Second, the FEIR’s discussion of the Applicant’s anticipated pest management practices allows the Project to be approved prior to the actual development of the anticipated integrated pest management plan (IPM Plan).  (See FEIR, p. 2-68) 

C) Third, by postponing the development of an IPM Plan until after Project approval, the County has sanctioned a deferred mitigation measure, which is prohibited by CEQA.
 

D) Finally, by deferring the development of an IPM plan, the FEIR has failed to provide an adequate Project description and potential impacts associated with such chemical use.

STAFF RESPONSE:  Please see footnote 2 regarding Staff’s Response to EDEN’s second letter of July 2, 2004.   

Regarding the alleged failure of the EIR to identify specific chemicals that will be used and resulting impacts, the family of materials is disclosed in  the DEIR p. 2-3 & 4; 3-11 &12, 4-23 through 4-25 and   FEIR p. 2-67 through 2-68.  The project proposes use of an integrated pest management (IPM) approach to pest and disease problems in the vineyard.  IPM is a management approach that makes use of preventative and remedial actions developed on a site-specific and condition-specific basis depending on the pest and/or disease pressures on farm economics.  Actions involve the use of chemicals only when other measures prove ineffective, and are carefully monitored and adjusted as conditions warrant.  

An IPM is a philosophy of pest and disease control integrated with cultural practices  and responding to individual site conditions.  With this philosophy, it is infeasible to predict precisely what chemicals might be used and/or at what quantities.   Even a written IPM plan is typically vague, focusing on procedures and methodologies and not necessarily specifying chemicals and quantities.  At best, an IPM plan will recommend preferential  materials from an available suite of treatments and methods of application.  Actual chemical use will be a function of the health of the vines, weather conditions, and other site- and time-specific information or the result of pest pressures.  

The DEIR describes the most common pesticide active ingredients used in Napa County (DEIR pp. 5.7-3 through 5.7-6).  Also, in Appendix C of the DEIR, the consultant Hydrologic Systems Inc. provided a discussion of the chemicals that might be used on a “typical” vineyard in Napa County.  The discussion included information from previous reports and analysis summarizing results of tested hundreds of chemicals.  Additionally, site specific sampling was conducted downstream of two established vineyards in the same area of the project, and found no evidence of contamination.  The County makes a reasonable conclusion, based on this entire analysis, the project described, and available information that no significant impact related to l hazardous material use would occur. 
THIRTY-FOURTH, THIRTY-FIFTH, THIRTY-SIXTH AND THIRTY-SEVENTH GROUNDS OF APPEAL:  Appellant claims the EIR fails to include biological surveys or the results of biological surveys in the DEIR for public review and comment. The DEIR’s environmental setting is based on site surveys for wetlands, woodlands, native grasslands, special-status species habitat, and other habitats.  However, no surveys, let alone a comprehensive list of observed species was actually included in the DEIR. Instead, the DEIR was limited to a table identifying special-status species potentially occurring on the Project site. (See DEIR, pp. 5.4-7 to 5.4-li (Table 5.4-i).)  The public commented that by not including such information in the DEIR, the Project’s potential biological impacts were impossible to assess.  The FEIR added Tables 5.4-2 and 5.4-3 to include actual plant and animal species that were observed during previous surveys of the Project site. However, this site specific information is crucial to both the Project’s environmental setting as well as the EIR’s impact analysis. As such, the County abused its discretion by failing to include this biological data in the DEIR and recirculate it for additional public review and comment.
 

STAFF RESPONSE:  The DEIR provides information gathered during multiple site surveys by qualified biologists, identifies habitats observed that could support special status species, and reports the biologists’ failure to observe any of these species on site.  (See DEIR pp. 5.4-6 to 5.4-12.)  

Appellant apparently doubts the validity of these surveys because the DEIR did not include a comprehensive list of the common plant and animal species observed, even though such a list was unnecessary to support the EIR’s conclusion that no significant impacts to biological resources would occur.  In response to similar comments received on the DEIR, the County provided the requested information in the FEIR. (See FEIR pp. 2-80 and 2-81).

The circumstances giving rise to the need for recirculation of the EIR are not present here.  It is appropriate to include additional detail in a FEIR in response to comments received on the DEIR.  The FEIR need not be recirculated even though that document by definition contains information not found in the DEIR because the new information is not “significant” in that it does not pertain to a new significant impact, a new mitigation, or a new alternative, and the information’s absence from the DEIR did not deprive Appellant or the public of the ability to provide meaningful comments regarding potentially significant environmental impacts.
  

Project Alternatives
THIRTY-EIGHTH GROUND OF APPEAL:  Appellant contends the FEIR fails to assess a reasonable range of alternatives.  Due to the Project’s potentially significant impacts associated with groundwater and erosion/sedimentation, EDEN proposed analysis of a Project alternative using recycled water for vineyard irrigation in place of groundwater and Project alternatives including different numbers or configurations of vineyard blocks to reduce erosion/sedimentation impacts. The Director’s rejection of these proposed alternatives is an abuse of discretion.

STAFF RESPONSE:  The County’s responsibility under CEQA is to assess a reasonable range of alternatives that would reduce or eliminate potentially significant impacts of the Project and still feasibly achieve most of the Project objectives.
  In addition to the Proposed Project, the County analyzed the Resource Conservation Alternative (subsequently approved as the Project) and the Residential Alternative.  Both of these alternatives would further reduce impacts already found to be less than significant.  The Residential Alternative would likely result in greater impacts because of the potential removal of more native grassland than under the Proposed Project or Resource Conservation Alternative.  These alternatives clearly constitute the kind of “reasonable range” envisioned by CEQA.  (See DEIR Chapter 8.)

Appellant has suggested analysis of two specific alternatives, one requiring the use of recycled water, and one with a different vineyard block configuration.  Since the FEIR concluded that there would be no significant impact to groundwater there was no need to analyze or to require the use of recycled water.  (See FEIR p.2-87 and 2-88.)  Erosion control measures and features can be designed and engineered to accommodate any vineyard block layout and/or any other type of new construction for purposes of controlling excess water run-off and sediment run-off from or to a site. A different vineyard block layout would have only different layout of the similar measures and features.  Analysis of another layout, given the DEIR’s assessment of two (the Project and the Resource Conservation Alternative), and previous consideration of earlier ECPA proposals rejected by the Applicant in favor of the Proposed Project, inclusion of a different configuration was deemed unnecessary.

THIRTY NINTH GROUND OF APPEAL:  Appellant claims the FEIR implied that the use of recycled water for the Project was infeasible because required infrastructure was not currently in place.  No formal finding of infeasibilty was made by the County. Even more astonishing is the County’s reluctance to analyze a recycled water alternative despite noting “the property owner, Robert Mondavi Properties, has no objection to using recycled water for vineyard irrigation at the Project site....” (See FEIR, 2-49.)  Even if not available currently, the County could have considered Project conditions requiring financial contributions toward the extension of recycled water infrastructure and requiring use of recycled water when such infrastructure is extended to the Project area. 

STAFF RESPONSE:  Please see Staff Response to Fourth, Fifth, Sixth, Seventh, and Eighth Grounds of Appeal No. regarding the County’s analysis of groundwater impacts.  No potentially significant impacts were identified, and thus no mitigation or alternative related to recycled water is required.  The Applicant is willing to use recycled water if it becomes available, however, they are under no obligation to fund the infrastructure necessary to provide recycled water to the site, and there is no legally required nexus that would allow the County to make this a condition of the ECPA.  (See FEIR p. 2-49)

FORTIETH GROUND OF APPEAL:  Appellant contends the FEIR states that alternative vineyard locations or reconfigurations were rejected early on due to their potential for greater impacts to native grasses and cultural resources but provides no evidentiary or informational support for its decision.  Furthermore, elimination of any such alternative prior to any public review and comment period frustrates CEQA’s goal of providing both the public and Project decision makers with reasonable mitigation measures and Project alternatives to address significant impacts.
 

STAFF RESPONSE:  Please see Staff Response to Thirty-Eighth Ground of Appeal, above.  Inclusion of an alternative vineyard block layout would have added little to the analysis, since it would likely result in the same or greater environmental impacts.  The same impacts would occur if the different configuration avoided sensitive features of the site and simply rearranged the erosion control measures as explained in Staff Response to the Thirty-Eighth Ground of Appeal, above.  Impacts would be greater if the different configuration further impacted (or precluded mitigation for impacts to) native grasses and/or cultural resources.  This possibility is discussed in the DEIR.  (See DEIR p. 8-21 and FEIR p. 2-87.)
CONCLUSION

Appellant has failed to provide substantial credible evidence or persuasive arguments that the County’s EIR is inadequate or that the County’s action approving the Mondavi Inc. ECPA was not in conformance with CEQA or other legal requirements.  Mostly, Appellant simply disagrees with the County’s analysis, conclusions and EIR consultants, and has reiterated previous comments that were already responded to in the FEIR and/or the County’s approval action.  Substantial evidence exists in the EIR and the record as a whole in support of the findings and conclusions reached by the Planning Director.  The EIR analysis demonstrates that the approved ECPA (assessed in the EIR as the Resource Conservation Alternative) will effectively address potentially significant environmental effects.  With its implementation, there will be a net decrease in sediment leaving the Project site; water use will not exceed the rate of recharge; there will no net loss of native grassland or significant impacts to other natural resources; and cultural resources shall not be disturbed.

Staff requests that the Board deny the appeal, recertify the EIR, readopt the findings made by the Planning Director and approve #99323-ECPA.
�  In 2001, following settlement of litigation, Napa County determined that environmental review pursuant to the California Environmental Quality Act (CEQA) was required prior to approval of certain ECPAs.





�  The appeal package dated April 15, 2005 refers to 88 acres, not to the approximately 85 acres approved via #99323-ECPA.  The discrepancy would appear to arise from the EIR’s description of the proposed project (88 acres), and the approved #99323-ECPA reflection of the EIR’s Resource Conservation Alternative (85 acres).  





Additionally, the appeal package included an appeal to the extent that a ground water permit was approved by the Director.  For clarification, (1) the Planning Director does not approve groundwater permits, (2) there is an existing well proposed for use on the property dating from 1998-1999, and (3) the parcel is not located in the MST groundwater deficient area, therefore no ground water permit is necessary.





�   14 CCR § 15126.6





�    14 CCR § 15130(B)(1)





�   The Initial Study/Mitigated Negative Declaration for Suscol Springs North #99492-ECPA dated 2/2002; the Initial Study/Mitigated Negative Declaration for Chalone Wine Group #99485-ECPA; and the Initial Study/ Mitigated Negative Declaration for Arroyo Creek Winery Use Permit #02150-UP.





�  Appellant correctly points out that EDEN submitted three comment letters with exhibits all dated July 2, 2004, and that the FEIR did not include one of these letters, which is included as Exhibit 11 to the Appeal.  While County staff regrets the omission and the understandable confusion derived from receipt of multiple letters from the same organization on the same date, the subject letter is now included in the record before County decision makers, and has been reviewed to determine whether issues it raises have been responded to elsewhere in the FEIR.  The staff’s review concluded that comments included in Exhibit 11 were responded to fully in the FEIR.  Specifically, see FEIR Response to Comment 13-7, page 2-67 & 68 for information regarding disease and pest control schedule and materials used (sulfur dust, light oils and synthetic fungicides).  Therefore staff contends that EDEN’s comments were adequately addressed in the FEIR.  





� The full text of responses to Appellant’s comments prepared by EIR hydrologist, Tom Burke, is available for review in the project file at the Napa County Planning Department, 1195 Third Street, Napa.


�   The criteria, derived from State CEQA Guidelines Appendix G, suggests that a significant impact would occur if the project were to “substantially deplete groundwater supplies or interfere substantially with ground water recharge such that there would be a net deficit in aquifer volume or a lowering of the local groundwater table.”  As the EIR demonstrates, no depletion of groundwater supplies would occur as a result of this project, since the anticipated rate of water use would be less than the rate of recharge.  





�   14 CCR §15151





�   Laurel Heights Improvement Ass’n v. Regents of Univ. of Cal. (1988) 47 Cal.3d 376, 408





�   Cadiz Land Co. v. Rail Cycle (2000) 83 Cal.App.4th 74, 102





�    San Joaquin Raptor/Wildlife Rescue Center v. County of Stanislaus (1994) 27 Cal.App.4th 713, 723.; Kings County Farm Bureau v. City of Hanford (1990) 221 CalApp.3d 692, 712, 718.





�    San Franciscans for Reasonable Growth, Inc. (SFRGI,) v. City and County of San Francisco, (1984) 151 Cal. App. 3d 61, 74


�   14 CCR § 15204(a)


�    Communities For a Better Environment v. California Resources Agency (2002) 103 Cal. App. 4th 98, 110-114; Oro Fino Gold Mining Corporation v. County of El Dorado (1990) 225 Cal. App. 3d 872, 88 1-882.


�   Families Unafraid to Uphold Rural El Dorado County v. Board of Supervisors of El Dorado Co. (1998) 62 Cal.App.4th 1332, 1336


�   Sequoyah Hills Homeowners Assn. v. City of Oakland, (1993) 23 Cal.App.4th at 704


�    County of Inyo v. City of Los Angeles (1977) 71 CalApp.3d 185, 192 (“An accurate, stable and finite project description is the sine qua non of an informative and legally sufficient EIR.”).


�    CEQA Guideline § 15126. 4(a)(1)(D) requires that “if a mitigation measure would cause one or more significant effects in addition to those that would be caused by the project as proposed, the effects of the mitigation measure shall be discussed.”


�    Frontier GeoSciences Inc. is a mercury soils testing firm and was a subconsultant to the EIR’s Hydrologist/water resources engineer.  Their report was cited in the FEIR as part of Hydrologic Systems, Inc., 2001 (FEIR p. 5-1).


�    CEQA Guidelines § 15132


�   Sundstrom v. County of Mendocino (1988) 202 Cal. App. 3d 296, 306.


�   Chaparral Greens v. City of Chula Vista (1996) 50 Cal.App. 4th 1134, 1146-1147 citing Laurel Heights II, supra, 6 Cal. 4th at 1126-1130;  Public Resources Code § 21092.1; CEQA Guidelines § 15088.5(a).





�   CEQA Guidelines Section 15088.5





�   CEQA Guidelines Section 15126


�    Laurel Heights Improvement Assn. of San Francisco, Inc. v. Regents of the University of California (1988) 47 Cal.3d 376, 392, 404-405.
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