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Re: Girard Winery Use Permit P14-00053 Initial Study/Proposed 
Negative Declaration 

 
 Dear Ms. Balcher: 

On behalf of the Tofanelli family, we submit these comments on the Initial 
Study/ proposed revised Negative Declaration (“Revised IS/ND”) for the proposed Girard 
Winery Use Permit (“Project”).  Substantial evidence shows that the Project could have a 
number of potentially significant impacts on the environment.  Accordingly, and as a 
matter of law, the County would be in violation of the California Environmental Quality 
Act, Pub. Res. Code § 21000 et seq. (“CEQA”) if it adopts the proposed Negative 
Declaration and approves the Project without first requiring the preparation of an 
environmental impact report (“EIR”). 

On January 20, 2015, this firm submitted a letter on the prior IS/ND for the 
proposed Project.  That letter is incorporated by reference into this letter.  The issues 
raised in the January 20, 2015 letter remain valid.  This letter focuses on the new issues 
raised in the Revised IS/ND.  One of the most significant revisions to the prior IS/ND 
relates to the treatment of the Project’s impacts on water supply, and specifically the 
potential for the Project to impact neighboring wells and the Napa River.  Accordingly, 
we include a second technical memorandum prepared by Tom Myers Ph.D.  Our two 
letters, the two reports prepared by Dr. Myers (January 20, 2015 and August 15, 2015, 
the latter is attached as Exhibit 1) constitute the Tofanelli family’s comments on the 
Revised IS/ND.   
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I. The Project Violates CEQA and the Project’s Potentially Significant Impacts 

Prohibit the County From Approving the Project Without First Preparing an 
EIR. 

A. The Revised IS/ND’s Analysis of Groundwater Impacts Is Inadequate 
and There is a Fair Argument That These Impacts Would Be 
Significant.  

The Revised IS/ND incorrectly concludes the Project would have a less 
than significant impact on groundwater supplies and groundwater quality.  Revised 
IS/ND at 12.  Contrary to this conclusion, and as the reports prepared by Dr. Myers 
clearly demonstrate, the Project has the potential to result in a significant impact on 
groundwater supplies and groundwater quality with corresponding impacts on 
neighboring residential and agricultural wells and the Napa River.  

 A letter from Steve Lederer, the County’s Director of Public Works, 
included in the Revised IS/ND states that there is substantial evidence in the record that: 
(1) the groundwater table in the area shows a long term stable trend; (2) impacts on 
neighboring wells or the Napa River are not anticipated; and (3) the Project is unlikely to 
cause directional flow changes which would draw chemicals from Calistoga into the area.  
See April 3, 2015 Letter from S. Lederer.   

We disagree with Mr. Lederer’s statements; the record does not provide this 
evidence.  Moreover, even if it did, this is not the standard for preparation of an EIR.  
Under CEQA, an EIR is required whenever substantial evidence in the administrative 
record supports a “fair argument” that significant impacts may occur, even if other 
substantial evidence supports the opposite conclusion.  Guidelines §§15064(a)(1), (f)(1 
(emphasis added).  CEQA further establishes a “low threshold” for initial preparation of 
an EIR, especially in the face of conflicting assertions concerning the possible effects of a 
proposed project.  The Pocket Protectors v. City of Sacramento, 124 Cal.App.4th 903, 
928 (2005).  An impact need not be momentous or of a long enduring nature; the word 
“significant” “covers a spectrum ranging from ‘not trivial’ through ‘appreciable’ to 
‘important’ and even ‘momentous.’”  No Oil, Inc. v. City of Los Angeles, 13 Cal.3d 68, 
83 n. 16 (1974).  The fair argument test thus reflects a “low threshold requirement for 
initial preparation of an EIR” and expresses “a preference for resolving doubts in favor of 
environmental review.”  Stanislaus Audubon Society, Inc. v. County of Stanislaus, 33 
Cal.App.4th 144, 151 (1995). 
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Further, where the agency fails to study an entire area of environmental 
impacts, deficiencies in the record “enlarge the scope of fair argument by lending a 
logical plausibility to a wider range of inferences.”  Sundstrom v. County of Mendocino 
(1988), 202 Cal.App.3d 296, 311.  In marginal cases, where it is not clear whether there 
is substantial evidence that a project may have a significant impact and there is a 
disagreement among experts over the significance of the effect on the environment, the 
agency “shall treat the effect as significant” and prepare an EIR.  Guidelines § 15064(g); 
City of Carmel-By-The-Sea v. Board of Supervisors, 183 Cal.App.3d 229, 245 (1986).  
Given this standard, an EIR is required for this Project.  

1. The Groundwater Table Does Not Show A Long Term Stable 
Trend. 

Dr. Myers’ January 20, 2015 memorandum (“Myers’ January report”) 
explained that the prior IS/ND erred in its assertion that the groundwater levels in the 
Napa Valley floor exhibit stable long-term trends with shallow depth to water.  The 
County now looks to a new groundwater monitoring report to suggest that groundwater 
levels in the Project vicinity are stable.  Lederer letter at 2.  Yet, the 2014 Groundwater 
Monitoring Report does not show stable groundwater levels.  The hydrographs in the 
Calistoga area (shown on Figure 5-7 of the 2014 Annual Groundwater Monitoring 
Report) still show the effects of pumping and drought.  See Myers August 15, 2015 report 
at 2.  Well NapaCounty-129 is a good example.  The maximum level declined 
significantly from 2007 to 2009 and has been declining again since 2012 (with little 
recovery shown).  Well NapaCounty-127 also shows extreme drawdowns in 2004 and 
2012 with only marginal recovery, and Well 08N06W10Q001M shows much more 
drawdown occurring during dry years.  Id.  

Other evidence exists demonstrating deficient groundwater supplies in the 
area.  Residents near the proposed Project site have informed the County that their wells 
are drying up and that some area residents are trucking water to their properties.  Under 
CEQA, an agency should heed personal observations of environmental conditions near a 
project site.  See Mejia v. City of Los Angeles (2005) 130 Cal.App.4th 322, 34 (residents’ 
observations can constitute substantial evidence of traffic impacts).  David Clark, for 
example (4704 Silverado Trail – about one mile north of the proposed Project), explains a 
situation where his neighbor’s valley floor winery vineyard and home needed more water 
than their existing three wells could provide.  See letter from D. Clark to J. McDowell, 
January 19, 2015, included in August 19, 2015 Planning Commission Hearing Supporting 
Documents (Exhibit P: Public Comments Received).  Mr. Clark states that the neighbor 
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drilled another well fifty feet from Mr. Clark’s well at which point Mr. Clark’s available 
water decreased.  He explains: 

Later, new owners converted some of that vineyard into Venge 
Winery, and constructed a large metal water storage tank to increase 
their capacity.  However, during the growing season, despite 
pumping as much as they can from groundwater, their system does 
not supply enough.  They’ve had to truck water in regularly for 
years, perhaps more than once a week.  They probably would have 
had to show sufficient supply was available to get their winery 
permit, but that “proof” clearly turned out to be wrong. 

Properties around us have multiple wells (some abandoned) in order 
to try to meet their water needs.  After the neighboring vineyards 
reduced our well’s output, we drilled 3 or 4 “dry” wells before we 
found more water.  Only the variety of terrain on our property 
allowed that; we could have drilled on the valley floor forever 
without success, and simply drilling deeper to reach more water was 
not an option because drillers want to avoid hitting boron and 
geothermal, common to the Calistoga area.  Id.   

There is ample documentation, from the County’s own groundwater reports 
to personal observations, that this area of the County already experiences groundwater 
deficiencies.  Pumping from the Project will exacerbate these deficiencies which, in turn, 
will adversely affect neighboring wells and the Napa River.  

2. The Project, Together With Other Projects,  Has the Potential to 
Result in Significant Impacts on Neighboring Wells and the 
Napa River.  

 A fundamental flaw in the Revised IS/ND’s analysis is its failure to take 
into account the effects of cumulative pumping on neighboring wells and the Napa River.  
Instead, the County’s analysis only identifies the demand from the proposed Project 
alone, ignoring entirely other uses and projects that will extract groundwater.  This 
approach is a clear violation of CEQA. 

CEQA requires the lead agency to analyze and mitigate a Project’s 
potentially significant cumulative impacts.  CEQA defines cumulative impacts as “two or 
more individual effects which, when considered together, are considerable or which 
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compound or increase other environmental impacts.”  Guidelines § 15355; see also 
Communities for a Better Env’t v. Cal. Res. Agency, 103 Cal.App.4th at 120.  An effect is 
“cumulatively considerable” when the “incremental effects of an individual project are 
significant when viewed in connection with the effects of past projects, the effects of 
other current projects, and the effects of probable future projects.”  Guidelines § 
15065(a)(3).  A proper cumulative impact analysis is “absolutely critical,” Bakersfield 
Citizens for Local Control v. City of Bakersfield, 124 Cal.App.4th 1184, 1217 (2004) , as 
it is a mechanism for controlling “the piecemeal approval of several projects that, taken 
together, could overwhelm the natural environment,” Las Virgenes Homeowners Fed’n, 
Inc. v. County of Los Angeles, 177 Cal.App.3d 300, 306 (1986).  The revised IS/ND 
provides no analysis of cumulative impacts on water supply.  Specifically, as the Myers’ 
reports explain, cumulative pumping from all of the wells in the Napa alluvium and 
connected aquifers has the potential to impact the Napa River and neighboring wells.   

Pumping from multiple wells can cause a drawdown in the aquifers near the 
Napa River.  Drawdown is replenished with water diverted from the river.  This means 
the water never discharges into the river or it is being diverted from the river due to the 
water level being drawn down below the level of the river.  Most of the recovery is due to 
water being diverted from the river.  Increasing the total cumulative pumpage from 
aquifers near the river will increase the deficit in those aquifers and decrease flow in the 
river by either drawing from the river or preventing groundwater flow from reaching the 
river.  The Revised IS/ND and the Lederer letter ignore this fact entirely.   

In addition, and in direct contrast to Mr. Lederer’s assertion that drawdown 
will not change the flow gradient for discharge to the river, Dr. Myers’ explains that any 
pumping from wells near the river will affect the river’s flow gradient; that is simply well 
hydraulics (Fetter 2001).  Myers August 15, 2015 report at 7.  A well changes the 
gradient to draw water to the well.  All discharge from a near-surface aquifer originated 
as recharge to that aquifer.  Natural discharge is to rivers, springs, or groundwater-
dependent vegetation.  Groundwater pumping takes some of that natural discharge, as 
conservation of mass requires.  Initially pumping will draw from storage and cause 
drawdown and change gradients for discharge to the river (or other natural discharge 
points).  Pumping water from the valley near the river will take water from the river, 
either by diverting groundwater discharge to the river or actually pulling water from 
river.  All pumping, past, current and future, takes or will take water from those 
discharges.  Groundwater extraction from the Project and other cumulative development 
certainly has the potential to result in significant effects on the River.  
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Groundwater extraction from the Project and other cumulative development 
also has the potential to impact neighboring wells.  The Lederer letter asserts that “there 
does not appear to be factually supported evidence that there would be a significant effect 
on wells in the vicinity of the project.”  Lederer letter at 3.  This is incorrect.  Dr. Myers 
performed calculations to determine groundwater drawdown in the Project vicinity.  He 
concludes that, “even when using the applicant’s assumptions, pumping the Girard well 
will cause some drawdown to occur at distances that correspond to neighbors’ wells.”  
See Myers August 2015 Report at 9.  Drawdown at the Girard well exceeds 60 feet and at 
a distance of 1,000 feet (the estimated distance of certain neighboring wells) is about 8 
feet after 11 days of pumping at 5.8 gpm.  “There will clearly be drawdown at 
neighboring wells within 1,000 feet.”  Id.   

We can find no credible explanation for the County’s failure to take into 
account cumulative development.  This is especially disconcerting because, in our  
January 20, 2015 letter on the prior IS/ND, we identified at least 19 new or modified 
wineries that were proposed to be developed in the County.  In addition, Sterling Winery, 
within one-half mile of the proposed Project site, drilled a new well in May 2015. Water 
demand from these projects will further tax already constrained groundwater supplies.  In 
addition to these other projects, the Clos Pegase Winery is expected to substantially 
increase its winery production.  Clos Pegase is currently producing about 25,000 cases or 
60,000 gallons.  It plans to increase that production to 200,000 gallons.  See January 19, 
2015 letter from D. Clark, citing Wine Spectator 8/21/13.  Together with the Girard 
application, the total production of the two wineries would be 400,000 gallons or 6.7 
times the current 60,000 gallons of Clos Pegase. Id.     

Nor does the Revised IS/ND provide any evidentiary support that the 
applicant will be restricted to using the amount of water specified in the revised IS/ND.1 
The County’s draft Conditions of Approval (“COA”) purport to limit the Project to a “not 
to exceed” volume of 10-acre feet (“ac/ft”) per year.  See August 19, 2015 COA at 9.  
                                              

1 The Project’s (and the Clos Pegase winery) projected water demand has declined 
substantially compared to the amount identified in the prior IS/ND, yet the revised IS/ND does 
not provide a satisfactory explanation for this reduction.  The revised IS/ND states that the 
overall water use for the proposed Girard Winery and the existing Clos Pegase winery would be 
8.22 af/yr. whereas the prior IS/ND identified the total demand for both wineries as 12.49 af/yr.  
Revised IS/ND at 15; prior IS/ND at 14.  We can find no logical explanation for this discrepancy 
since both versions of the IS/ND state that all vineyard irrigation (both parcels) and all winery 
landscaping is and will be provided for using the existing process wastewater irrigation pond 
located on the Girard winery property.  Id.   
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Yet, rather than require the winery operations to be discontinued if its water use exceeds 
10 ac/ft. per year, the COA call for the applicant to provide “the plan the winery has for 
reducing water use.”  COA at 9.  A plan for reducing water use provides no assurance 
that water use will, in fact, be reduced.  More importantly, a plan does not ensure the 
protection of neighboring wells or the Napa River.  Indeed, if this “condition” is 
indicative of the conditions being placed on each of the pending winery projects proposed 
by the County, existing groundwater deficiencies in the County are likely to be greatly 
exacerbated.  

In addition to causing diminished groundwater supplies, the Project also 
has the potential to cause groundwater contamination.  The Revised IS/ND concludes that 
it is “highly unlikely” that the proposed pumping would affect boron and arsenic levels.  
Revised IS/ND at 13.  The document arrives at this conclusion based on the assertion that 
the proposed pumping is significantly less than the mean annual recharge and that long-
term reduction in groundwater elevations are unlikely to occur as a result of the project 
pumping.  Id.  As discussed previously, there is ample evidence that contradicts these 
findings.  As Dr. Myers explains. additional pumping downgradient of the high 
concentrations of arsenic and boron could certainly draw these contaminants toward the 
Project area.  See Myers’ August 15, 2015 report at 12.  Moreover as the Clark letter 
explains, arsenic and boron could also contaminate adjacent groundwater if neighbors are 
forced to drill deeper wells as a result of diminishing groundwater.  

 Given the uncertainty about the effects of groundwater pumping, 
especially pumping on a cumulative basis, the Revised IS/ND cannot simply assert that 
the Project would not result in boron and /or arsenic contaminating area wells.  To 
conclude that an impact is less than significant, the IS/ND must be supported by 
substantial evidence.  Substantial evidence consists of “facts, a reasonable presumption 
predicated on fact, or expert opinion supported by fact,” not “argument, speculation, 
unsubstantiated opinion or narrative.”  Pub. Res. Code § 21080(e)(1)-(2).  Because the 
Revised IS/ND’s conclusion of insignificance is premised on unsupported assumptions, it 
fails far short of this threshold. 

Faced with overwhelming evidence of deficient groundwater conditions in 
the area, and the potential for the Project, together with cumulative development, to 
impact neighboring wells and the Napa River, the County must prepare an EIR prior to 
taking action on the proposed Project.  
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B. The Revised IS/ND’s Analysis of Impacts Relating to Wastewater 
Treatment is Inadequate, and There is a Fair Argument that the 
Project May Have Significant Groundwater Impacts. 

The revised IS/ND raises more questions than it answers with regard to the 
Project’s processing of wastewater.  The IS/ND states that the Project includes a new 
sanitary sewage system.  Revised IS/ND at 10.  Yet the IS/ND does not describe this 
system or provide any analysis of the potential impacts that could accompany the 
installation of a septic system on the Project site.   

Septic systems are a significant source of groundwater contamination that 
can lead to waterborne disease outbreaks and other adverse health effects.  See Source 
Water Protection Practices Bulletin:  Managing Septic Systems to Prevent Contamination 
of Drinking Water, U.S. EPA, July 2001, attached as Exhibit 2.  A septic system’s 
potential to contaminate surface and groundwater is dependent upon soil types and 
groundwater depths.  It is critical to avoid areas with high water tables and shallow 
impermeable layers because there is insufficient unsaturated soil thickness to ensure 
sufficient treatment septic system effluent.  Id. 

It is clear that the applicant has no idea whether the site can even support a 
septic system.  According to the IS/ND, the applicant attempted to evaluate the site in 
November 2013 but there was not sufficient rainfall to perform groundwater monitoring.  
Revised IS/ND at 10.  Nevertheless, the applicant simply assumed that the site’s soils 
would be adequate for a septic system.  Id.  Later, however, the revised IS/ND states that 
in the event groundwater monitoring cannot occur prior to the application for 
construction permits, an irrigation reuse alternative system would be implemented.  The 
document does not describe this alternative system nor does it explain how or whether 
such a system would avoid groundwater impacts.  Instead it simply asserts that any 
alternative system would require approval from the Regional Water Quality Control 
Board (“RWQCB”).  Revised IS/ND at 10.   

     Details relating to the processing of the Project’s wastewater are critical 
details; they cannot be deferred until after Project approval.  Sundstrom v. County of 
Mendocino, 202 Cal.App.3d 296, 306-07 (1988).  Nor can the County evade its 
obligation to conduct this necessary impact analysis by suggesting that the Project would 
require approval from the RWQCB. The fact that a wastewater system would need 
regulatory approval does not release an agency from its obligation to fully describe the 
system and analyze all impacts that would arise from the system.    
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The County must provide a comprehensive analysis of the potential impacts 
from the Project’s proposed wastewater treatment system in an EIR as evidence indicates 
that these impacts could be significant.      

C. The Revised IS/ND’s Noise Analysis is Inadequate, and There is a Fair 
Argument that the Project May Have Significant Noise Impacts. 

Notwithstanding our request that the County study the effects of the 
increase in noise associated with construction and operation of the proposed Project, the 
Revised IS/ND fails to conduct this necessary evaluation.  This omission is especially 
egregious since the IS/ND acknowledges that the County General Plan EIR confirms that 
concerns relating to a project’s noise impacts should be addressed and considered in the 
planning and environmental review process.  Revised IS/ND at 18. 

The Revised ND concedes that the proposed marketing activities could 
create additional noise impacts.  Revised IS/ND at 18.  Yet the IS/ND stops short of 
actually analyzing the effect these marketing events would have on surrounding 
properties.  Instead it states that the potential for the creation of significant noise from 
visitation would be significantly reduced since large gatherings for events will occur 
indoors within the barrel areas of the winery.  Id.  The County’s conditions of approval 
do not include a prohibition on outdoor events.  Moreover, the Revised IS/ND indicates 
that lawn areas will be used for tasting and picnic areas.  Revised IS/ND at 2.  As 
discussed below, as the current owners of Clos Pegase, the applicant conducts events in 
violation of its current conditional use permit.  Napa County has not effectively 
monitored Clos Pegase for these violations and there is no indication that the Girard 
Winery will be monitored for event violations.  Consequently, the Revised IS/ND lacks 
the evidentiary basis that the Project’s noise impacts would be less than significant.  

D. The Revised IS/ND’s Transportation Analysis is Inadequate, and 
There is a Fair Argument that the Project May Have Significant 
Transportation  Impacts. 

As we discussed in our prior letter, SR 29 immediately adjacent to 
Dunaweal Lane is projected to operate at LOS F in 2030.  Traffic generated by the 
Project will contribute to this deficient service level resulting in a significant impact.  
This fact is confirmed by Napa County’s Deputy Director of Public Works.  He explains 
that the increase in vehicular trips caused by the Project will result in a significant impact 
because nearby roads and intersections will operate at an unacceptable level.  See Letter 
from Rick Marshall, June 3, 2015.   
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Rather than identify this impact as significant, the applicant now asserts 
that the Project’s PM peak hour vehicular trips can be eliminated altogether.  Revised 
IS/ND at 21 (emphasis added).  While it may be possible to manage employee’s 
schedules, unless the County places a condition on the Project to close the winery during 
peak hours, the Revised IS/ND does not provide the necessary assurance that visitors will 
not travel to the winery during these hours.     

Nor as we discussed in our prior letter does the Revised IS/ND take into 
account traffic from the Project, together with planned development projects in the area.  
In addition to the numerous new wineries or winery expansions in the area, two massive 
development projects are proposed within the City of Calistoga.  The Calistoga Hills 
resort includes the development of a 110-room luxury hotel with 20 villas and 13 estate 
homes.  The Silver Rose Project includes the development of 57,630 square feet of resort 
facilities, 85 guest rooms, a 110-seat restaurant and 21 single family dwellings.  See City 
of Calistoga Planning and Building Department Proposed and Approved Development, 
March 2015, attached as Exhibit 3.  The IS/ND is obligated to analyze the effect that the 
Project’s traffic, together with traffic from planned development, would have on the 
County’s roadways and intersections.  These impacts certainly have the potential to be 
significant.  

E. The County May Not Rely on Unrealistic and Ineffective Conditions of 
Project Approval to Avoid Potentially Significant Project Impacts.   

Throughout the IS/ND the County asserts that potentially significant 
Project impacts will be mitigated through the imposition of conditions of  approval.  For 
example, as discussed previously, significant traffic impacts are purportedly addressed 
through restrictions on the time that employees will travel to work and visitors will travel 
to the winery.  Revised IS/ND at 21-22.   The County also claims that potentially 
significant noise impacts (which the County even declined to study) will be avoided 
because outdoor areas will not be used for events or wine tastings.  Id. at 18.  Similarly, 
potential impacts to water are addressed by a plan to reduce water use, but no enforceable 
conditions.  COA at 9.   

The California courts have soundly rejected the County’s approach. 
Specifically, in Lotus v. Department of Transportation (2014) 223 Cal.App.4th 645, the 
California Department of Transportation (“Caltrans”) asserted that many impacts 
associated with the Highway 101 widening would be avoided through conditions of 
project approval.  Therefore, Caltrans did not study these impacts or impose mitigation 
on them.  The Court of Appeal found that agencies may not avoid analyzing the 
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potentially significant impacts of a project by asserting they will be avoided through 
conditions of approval. Instead, the agency must conduct the analysis and then adopt 
mitigation measures that will reduce the project’s impacts below a level of significance.  
223 Cal.App.4th at 658; CEQA Guidelines §15126.4 (a)(1)(A).  As stated by the court:  

The failure of the EIR to separately identify and analyze the 
significance of the impacts to the root zones of old growth 
redwood trees before proposing mitigation measures is not 
merely a harmless procedural failing. Contrary to the trial 
court’s conclusion, this shortcutting of CEQA requirements 
subverts the purposes of CEQA by omitting material 
necessary to informed decisionmaking and informed public 
participation. It precludes both identification of potential 
environmental consequences arising from the project and also 
thoughtful analysis of the sufficiency of measures to mitigate 
those consequences. The deficiency cannot be considered 
harmless.  

Similarly here, the County failed to consider the environmental effects of 
the Project before simply assuming that measures, such as readjusting employee and 
visitor schedules or asserting that events be held indoors, would reduce these impacts to a 
level of insignificance. 

This failing is made all the worse by the reliance on what are clearly 
unrealistic measures.  CEQA requires that mitigation measures be feasible, effective, and 
capable of being implemented over the lifetime of the project.  There can be no such 
assurance here.  In fact, evidence in the record demonstrates that the owner of the Girard 
property, who also owns Clos Pegase Vineyards, has repeatedly failed to comply with 
either its conditional use permit or the limits of the County’s zoning ordinance and the 
WDO.  See Exhibit 4 (June 8, 2015 letter from Shute, Mihaly & Weinberger to Napa 
County).  These violations extend beyond the weddings that the County has identified in 
the staff report and include any number of unpermitted events, such as “anniversaries, 
rehearsal dinners, birthdays, holiday parties, private parties and more” on its website.  See 
Clos Pegase website attached as Exhibit 5.  Notwithstanding the County’s enforcement 
action against Clos Pegase, these events continue to this date and have caused substantial 
noise and disruption for surrounding neighbors. 

Finally, because a fair argument can be made that the measures relied upon 
by the County to avoid the Project’s significant impacts will not be effective, the County 
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must prepare an EIR.  Sundstrom v. County of Mendocino (1988) 202 Cal. App. 3d 296; 
Gentry v. City of Murrieta (1995) 36 Cal.App.4th 1359.   

II. The Project Remains Inconsistent with the Winery Definition Ordinance and 
the County General Plan. 

The County has not responded to arguments raised in our earlier letter 
regarding the Project’s inconsistency with the Winery Definition Ordinance (“WDO”) 
and the County General Plan.  In particular, the Project is inconsistent with the WDO 
provisions that restrict the scope and maximum square footage of “accessory uses” such 
as “marketing of wine” and “tours and tastings.”  Specifically, all such accessory uses, 
“in their totality[,] must remain clearly incidental, related and subordinate to the primary 
operation of the winery as a production facility.”  See, e.g., NCC § 18.08.370; 
18.16.030(G)(5); 18.08.020.  In addition, the WDO places an absolute numerical cap of 
the square footage of structures that may be “used for accessory uses.”  See NCC 
18.104.200 (“The maximum square footage of structures used for accessory uses that are 
related to a winery shall not exceed forty percent of the area of the production facility.”). 

In addition to the 3,800 square feet of accessory uses identified in the 
August 19, 2015 staff report, the Project also includes a 13,000 square foot outdoor 
garden and tasting area, as well as a 2,600 square foot covered veranda.  Together these 
uses constitute 67 percent of the area of the production facility – far in excess of the 40 
percent limit in the WDO.   

The assertion in the Revised IS/ND that the outdoor areas will not be used 
for events is completely unrealistic as discussed above.  The statement is also 
contradicted by earlier architectural renderings for the Project.  Accordingly, excluding 
these outdoor areas from the 40 percent calculation is inconsistent with NCC section 
18.104.200.  This exclusion is also inconsistent with the manner in which the Planning 
Commission calculated accessory use square footage in two recent actions concerning the 
B Cellars and Titus Vineyards projects.  For both projects, the outdoor terraced spaces 
were counted as part of the percentage of the project used for accessory uses.  The 
County should treat the present Project in the same manner.  

III. Conclusion 

For the reasons set forth above, the Tofanelli family requests that the 
County defer action on the proposed Project until an EIR is prepared that fully complies 
with CEQA.  As described above, there is substantial evidence to indicate that the  
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proposed Project may have a number of significant environmental impacts.  Under 
CEQA, the County must provide an adequate analysis of these adverse effects and 
include feasible measures to mitigate impacts.  

 

 Very truly yours, 
 
SHUTE, MIHALY & WEINBERGER LLP 
 

 
Laurel L. Impett, AICP, Urban Planner 
 
 

 
cc: Norma Tofanelli 
 Vince Tofanelli 
 Pauline Tofanelli 
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Tom Myers, Ph.D. 
Hydrologic Consultant 

6320 Walnut Creek Road 
Reno, NV  89523 

775-530-1483 
tom_myers@charter.net 

Hydrology and Water Resources 
Independent Research and Consulting 

 

Technical Memorandum 

Review of Girard Winery Use Permit P14-00053, Revised NegDec and County Responses to 
Previous Comments 

August 15, 2015 

Prepared for: 

Ellison Folk 
Shute, Mihaly & Weinberger LLP 
396 Hayes Street 
San Francisco, CA 94102-4421 
 

Summary 

The proposed expansion of pumping for the Girard Winery project could have three significant 
impacts.  First, the pumping could unacceptably lower the groundwater levels because there is 
not as much recharge in the area as the County assumes.  Second, the pumping could affect 
groundwater flow and decrease flow in the river.  Third, pumping could cause arsenic and 
boron to be drawn from the northwest toward the project site.  Groundwater pumping from 
the Project, combined with pumping from the other wells in the area, could cause each of these 
impacts to occur.  The County’s response to my January 20, 2015 memorandum on the project 
showed a lack of understanding of the cumulative and overlapping effects of this project with 
all of the other wells in the area. 

Because of these potentially significant impacts, the project should not be permitted until a 
much more detailed hydrogeologic study is completed.  All of the issues raised in this review 
could be analyzed with the completion of a numerical flow and transport model.  A numerical 
model uses commonly available computer software which solves the equations of groundwater 
flow to simulate how groundwater and contaminants move around the area.  The model would 
have to be large enough to include the significant pumping in the area so it should extend to 
the boundaries of the valley or to areas with reduced pumping, southeast of the site. It would 
help assess the potential change in groundwater levels, flow paths, and the extent of the boron 
and arsenic plumes.  If the project goes forward after such a study, the flow and transport 
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model should be used on an ongoing basis to monitor groundwater levels, flow paths and water 
quality in the project vicinity.  

Introduction 

This memorandum reviews the revised negative declaration for the Girard Winery Use Permit 
P14-00053 (hereinafter NegDec), primarily the response by the Napa County Department of 
Public Works (Lederer 2015) to my January 20, 2015 memorandum reviewing the project 
(Myers 2015).  The NegDec included a revised Water Availability Analysis, prepared by the 
applicant, dated March 26, 2015 (O’Connor 2015).   

I described my experience and attached my curriculum vitae to my previous memorandum 
(Myers 2015) and that memorandum is incorporated here by reference. 

I have divided the response into sections.  Because those responses rely on Lederer (2015), I am 
also commenting on that report.  Lederer’s assessment incorrectly asserts that the Project 
would have a less that significant impact on groundwater supplies and groundwater quality.  I 
address each of the issues raised in his assessment below.    

Recharge 

Lederer’s assessment of recharge related specifically to water levels.  Specifically, “based on the 
network of monitored groundwater levels in the area, the groundwater levels in the area south 
of Calistoga are stable, even in the context of the current drought” (Lederer 2015, p 2).  
Additionally, under Public Works Review, Lederer (2015) makes the following assertions: 

1) a. The suggested impact relating to recharge is technically unsupported. 
Groundwater levels in the Calistoga area are stable based on hydrographs that have 
been updated in the 2014 Annual Report. (Id.) 

Contrary to Lederer’s interpretation of the 2014 Annual Groundwater Monitoring Report, the 
hydrographs in the Calistoga area (shown on Figure 5-7 of the 2014 Annual Groundwater 
Monitoring Report) still show the effects of pumping and drought, with recovery during wet 
years.  As I describe below, the lower groundwater levels in the valley recover by drawing water 
from the river.  Well NapaCounty-129 is a good example.  The maximum level declined 
significantly from 2007 to 2009 and has been declining again since 2012 (with little recovery 
shown).  Well NapaCounty-127 shows some extreme drawdowns in 2004 and 2012 with only 
marginal recovery.  Well 08N06W10Q001M also shows much more drawdown occurring during 
dry years.  The Girard Well was developed in a confined volcanic aquifer beneath the alluvium 
which is on the surface through much of the valley and much of the project area.  It is not clear 
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that any of the wells in the 2014 Annual Monitoring Report are completed in the volcanics so 
there may be little indication of trends in the aquifer in which the Girard Well is completed. 

The Lederer report also suggests that I relied on an incorrect recharge rate:  

The WAA continues by comparing proposed groundwater use on the parcels (8.23 acre-
ft/year for both wineries combined) to a calculated recharge number (34.5 acre-ft/year) 
and found that the proposed use is only some 25% of the recharge rate.  The Myers 
report also calculated a recharge rate, but then compared it to a use of 29 acre-ft/year, 
their presumed maximum use of the well if it was operated on a full basis.  That 
assumption of 100% well run time is not contained in the project proposal.  (Id.) 

My prior report assumed a full-time use rate since water would be required to serve both Clos 
Pegas and the Girard Winery, as indicated on page 14 of the original Negative Declaration.  
Unless the County places a condition on the Project to pump at a reduced rate, sound 
engineering practice dictates that pumping rates are calculated assuming maximum usage.   

1).b Myers discusses the recharge analyses conducted by LSCE & MBK (2013) and goes 
on to described why he believes recharge is overestimated.  However, his analysis relies 
on very generalized application of base flow separation techniques which do not account 
for climatic variation or other factors that could affect base flow. 

Lederer’s assertion regarding my recharge analysis is incorrect.   My analysis of baseflow clearly 
encompasses climatic variation because it accounted for all available years at the relevant gage, 
meaning that all climate variations within that time period are accounted for.    As my January 
report explains, annual recharge is frequently set equal to baseflow because baseflow by 
definition is groundwater discharge to streams (Cherkauer 2004, Scanlon et al. 2002).   

The revised Water Availability Analysis (O’Conner (2015)) estimated recharge to the tuff aquifer 
to be on the order of 575 to 4943 af/y (O’Conner 2015, p 14) by applying the watershed-
averaged recharge rates that they had discussed previously to the tuff outcrop area.  This 
essentially means they used the product of the various rates expressed as a depth per year and 
the area of exposed tuff.  This approach is not accurate because it does not account for 
differing ability of the formations to accept recharge.  The tuff conductivity is about two orders 
of magnitude less than that in the alluvium so it would be expected to have a much lower 
recharge.  Much of the precipitation on the tuff would runoff to the alluvium, although some of 
the runoff would recharge the tuff through the streambeds in the tuff, as O’Conner notes (Id.). 

It is likely therefore that most of the recharge occurs in the alluvium.  Because the primary 
groundwater discharge is to the Napa River (as baseflow, see Myers (2015)), this concept is 
consistent with total recharge amounts reported by O’Conner (2015) or Myers (2015); all of the 
methods are effectively based on a water balance.  Myers (2015) set baseflow equal to 
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recharge, following Cherkauer (2004) (and Myers 2013) while L&S (2013) started with total 
precipitation and attempted a soil moisture balance. 

In summary, it is essential to compare recharge above the point in the watershed at which the 
project would be constructed with all of the pumpage above that point to assess the overall 
impacts the project could have on water levels and river flow in the project area.  The evidence 
discussed above in this section shows that current groundwater levels decline more during dry 
periods than in the past due to increased pumping which means that groundwater pumping 
affects water levels and groundwater discharge to or from the river more than in the past.  
Because the groundwater levels drop further prior to recover than they did previously, recovery 
draws more water from the river as described in the next section. 

Drawing Water from the Napa River 

The County compares only the proposed project to recharge in the watershed above the 
project rather than considering the cumulative draws of all pumping, which will determine 
whether the aquifer will be depleted.   The NegDec (p. 14) suggests that because water levels 
are not on a long-term decline, recharge must be replenishing the aquifer.  The Lederer letter 
states: 

1).c  There is no basis in the data presented to support his opinion that groundwater 
extraction is exceeding the rate of recharge to the aquifer system.  On the contrary, 
groundwater levels for representative wells in the area suggest otherwise (Lederer 2015, 
p 2) 

Groundwater levels decline in some years, but then recover in other years.  Most of the 
recovery is due to water being diverted from the river.  This means the water never discharges 
into the river or it is being diverted from the river due the water level being drawn below the 
level of the river.  Figures 1 and 2, below, demonstrate how this occurs.  Figure 1 is a graph of 
water levels in the Girard Well included within the Water Availability Analysis (O’Connor 
(2015)).  Water levels increased about 10 feet over the 11-day monitoring period, conducted in 
February 2015.  O’Conner attributed the ten-day increase to the aquifer receiving recharge 
(O’Conner 2015, p 17), but does not identify the source of the recharge.  February 2015 was the 
end of a dry winter, so O’Conner should have identified the source.   Figure 2 is a hydrograph of 
flows in the Napa River at Napa showing that a significant flow began about five days before 
the period in Figure 1.  Napa River flow increased from less than 30 cfs to relatively high rates, 
1260, 855, 1860, and 1010 cfs for four days beginning February 7 (Figure 2).  These high river 
flows would have recharged the aquifers near the river, including the volcanic tuffs in which the 
Girard well is constructed and caused the observed groundwater level increases.  It is not 
known when the groundwater level actually began to increase but, at the most, it was five days 
after the river levels rose and recharge likely began.  This means that, at most, the time for the 
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Girard Well to respond to changes in the water level in the river is five days.  The Girard Well is 
from 1500 to 2000 feet from the Napa River (O’Conner 2015, Figure 1).  In summary, 
O’Connor’s graph of Girard well water levels (Figure 1) and the hydrograph of river flows (Figure 
2) demonstrate that recharge from the river makes up the drawdown in the aquifer.  If that 
drawdown had not existed, whatever its cause, the water would have remained in the river.   

Cumulative pumping from all of the wells in the Napa alluvium and connected aquifers 
therefore cause a drawdown in the aquifers near the river.  This drawdown is replenished with 
water from the river as described in the previous paragraph.  Increasing the total cumulative 
pumpage from aquifers near the river will increase the deficit in those aquifers and decrease 
flow in the river by either drawing from the river or preventing groundwater flow from reaching 
the river.  The revised negative declaration and the Lederer letter ignore this fact entirely.   

The County also ignores how groundwater/surface water interactions occur.  The Lederer letter 
states: 

2) Myers states that “drawdown will eventually change the flow gradient for discharge 
to the Napa River and pumping will affect the river.” 

a. There is no technical basis provided to justify this conclusion.  Pumping of a well for 
some unspecified period of time at an uncertain rate from a well constructed in 
uncertain geologic conditions is not evidence that the gradient will change.  He actually 
says “treating the aquifer as confined is preferable based on the low conductivity clay in 
the upper part of the log.”  This does not support his hypothesis relating to eventual 
change in the flow gradient for discharge to the River since a confined aquifer would, by 
definition, be physically separated from the surface waters by a confining unit.  (Lederer 
2015, p. 3.) 
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Figure 1:  Figures 6 and 7 from the Revised Water Availability Analysis (O'Conner (2015)) 
showing a hydrograph of groundwater elevation from February 12, 2015 through February 23, 

2015 for the Girard Well and a drawdown time plot for a pump test on the well. 
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Figure 2:  Flow hydrograph from January 16, 2015 to August 5, 2015, Napa River at Napa, 
#11458000 

Every change in pumping from wells near a river will affect the river’s flow gradient; that is 
simply well hydraulics (Fetter 2001).  A well changes the gradient to draw water to the well.  
Conservation of mass requires that all groundwater pumping draw water from somewhere. 

All discharge from a near-surface aquifer originated as recharge to that aquifer.  Natural 
discharge is to rivers, springs, or groundwater-dependent vegetation.  Groundwater pumping 
takes some of that natural discharge, as conservation of mass requires.  Initially pumping will 
draw from storage and cause drawdown and change gradients for discharge to the river (or 
other natural discharge points).  The change may be small enough to not be perceptible in the 
coarse scale of groundwater level monitoring, but basic science indicates it must occur.  
Pumping water from the valley near the river will take water from the river, either by diverting 
groundwater discharge to the river or actually pulling water from river.  All pumping, past, 
current and future, takes or will take water from those discharges.  The issue that requires 
analysis is the effect that the cumulative loss of flow has on the river.   The revised negative 
declaration does not examine this impact.    

Regarding the issue of whether pumping from a confined aquifer can pull water from the river, 
the log summary (O’Connor 2015) shows the wells are completed in volcanics (a fact not 
disclosed in the initial analysis) and also shows the alluvium above the volcanics to be clay 
(O’Connor 2015).  Clay tends to have a low conductivity and would probably be a confining 
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layer so that the aquifer near the well would respond as if it is confined.  Also, the pump test 
analyses included in the Water Availability Analysis (O’Connor 2015) were based on an 
assumption of a confined aquifer.  Being confined in no way prevents the pumping from 
affecting the river because: 

• The groundwater system is probably not confined everywhere and there is a mixing of 
the water 

• The confined aquifer may outcrop near the river which facilitates the connection and 
mixing of the water.  

Figures 1 and 2 above and the accompanying discussion document that pumping the aquifer 
draws flow from the river. 

The County’s final argument relating to impacts to the Napa River concerns incrementalism but 
actually confirms the County’s failure to evaluate the Project’s cumulative impacts on 
groundwater resources.  Mr. Lederer states: 

b. From a practical standpoint, the existing conditions surrounding the property argue 
against the hypothesis of this project causing a flow gradient change.  The two wells 
involved are both existing (constructed in 1971 and 1985).  In addition, according to the 
December 17, 2014 staff report, there are 10 other wineries operating within one mile of 
the proposed project, along with numerous residences and vineyards, all with their own 
groundwater wells.  Given this existing network of groundwater wells, data indicating a 
stable water table, and the small increase in pumping associated with the proposed 
project, it is simply not credible in the eyes of this engineer that this small percentage of 
additional pumping is likely to change the direction of the flow gradient. (Lederer 2015, p 
3) 

From a “practical standpoint”, one more well may not “change the direction of the flow 
gradient”, but as explained above, basic physics require that pumping changes the discharge to 
a river and changes the baseflow.  The County must evaluate the cumulative effects of pumping 
from all of the wineries and all other proposed development that relies on groundwater. 

Finally, the Lederer letter disagrees with my Theis calculations (Myers 2015): 

3) Myers describes use of the standard Theis equation to assess potential drawdown.  

a. Drawdown calculations conducted by the Girard WAA, and admittedly quick 
computations by LSCE using variables cited by Myers, came to an entirely different 
conclusion relating to drawdown. Drawdown estimates that we arrived at are a couple 
of orders of magnitude lower than what Myers shows in plots. There does not appear to 
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be factually supported evidence that there would be a significant effect on wells in the 
vicinity of the project.  

In response to this comment, I have revised the calculations to include the following 
assumptions: (1) transmissivity, 73 and 23 ft2/d (the median and low values determined by 
O’Conner (2015)); (2) storage coefficient equal to 0.0001; and (3)  pumping rates specified by 
O’Connor (2015).  (See Figure 3).  As I demonstrate below, even when using the applicant’s 
assumptions, pumping the Girard Well will cause some drawdown to occur at distances that 
correspond to neighbors and the river.  The County’s dismissive way of considering drawdown 
misses two important points. 

• The drawdown shown in Figure 3 is due to pumping just one well.  Actual drawdown in 
the area will be considerably more than that caused by one well because it will be the 
cumulative amount from all of the wells pumped in the area. 

• The Lederer letter implies that the Project’s wells may not be pumped continuously, as I 
did in the creation of Figure 3.  The Theis equation can only provide drawdown after a 
period of continuous pumping at a constant rate. Figure 3 shows drawdown that occurs 
after pumping for any time period up to 11 days.  Actual pumping may involve starting 
and stopping, so that some recovery may occur between pumping periods, but over the 
long run, pumping any well creates a deficit because recovery is not instantaneous.  
Recovery also requires that water be drawn from a distance which eventually depletes 
the aquifer if the amount of water withdrawn exceeds the recharge rate.  Or, pumping 
may increase recharge by drawing water from the overlying alluvial aquifer or from the 
river.  The longer term recovery shown for the Girard Well (Figure 1, above) shows that 
drawdown can be residual, depending on its cause and the availability of recharge to 
replenish it. 
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Figure 3: Drawdown with time plots for a well pumping 5.8 gpm with the specified 
transmissivity and storage coefficient. 

Drawdown at the Girard well exceeds 60 feet and at a distance of 1000 feet is about 8 feet after 
11 days of pumping at 5.8 gpm (Figure 3, above).  Drawdown estimates for other times -- up to 
11 days -- may be read from Figure 3.   As shown on Figure 3, there will clearly be drawdown at 
neighboring wells within 1000 feet.  Similar drawdown curves could be drawn for larger 
distance, including the river at about 1500 feet. 

All pumping will draw water from the Napa River, but the Neg Dec’s analysis of the project does 
not adequately assess the amount or the cumulative effects pumping would have on flows in 
the river. 
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Edge of the Cone of Depression 

The Water Availability Analysis (O’Connor (2015)) made several claims that are not supported 
by evidence.  The Analysis estimated the extent of the cone of depression resulting from 24 
hours of continuous pumping at 5.37 gpm using an equation ( Equation 1 in O’Connor 2015).  
This equation, however, was never intended for the purpose of identifying a point of zero 
drawdown.  The equation is part of the Cooper-Jacob straight line method, which is a means of 
analyzing pumping-test data (Fetter 2001).  Drawdown at any monitoring well at radius r from 
the pumping well is plotted against time with 0 drawdown on the top and increasing drawdown 
plotted downward on the y axis; time on the x axis is logarithmic, as shown on Figure 4 below.  
This is an example of the method from a textbook (Fetter 2001).  The plot is semi-logarithmic 
which means on one axis, the y axis, points are plotted arithmetically while on the other axis, 
the x axis, the points are on a logarithmic scale (see Figure 4).  Data collected from a pumping 
test, drawdown at a monitoring well a given distance from the well being pumped, is plotted 
against time (drawdown on the y axis and time on the x axis).  The points form a straight line, 
except at very small times, if the Cooper-Jacob method is applicable.  A straight line may be 
extended from the line drawn through the data to the top of the graph.  The top of the graph 
corresponds to the point where drawdown equals 0.  For zero drawdown, time can be read 
from the x axis (Figure 4).  This time value is used in the Cooper-Jacobs equations  but,  as can 
be seen by the fact that the data points do not plot on the straight line near the point of zero 
drawdown, the zero drawdown point does not actually occur in the field.  Assuming it does is a 
misapplication of the Cooper-Jacob method.   
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Figure 4:  Figure 5.9 from Fetter (2001) showing an example of applying the Cooper-Jacob 
method to drawdown/time data. 

The Water Availability Analysis (O’Connor (2015)) misapplied the equation to “estimate the 
duration of continuous pumping that would be necessary for the associated cone of depression 
to reach various points of interest” (O’Connor 2015, p 19).  For this reason, the information in 
O’Conner’s Tables 11 and 12 is not useful because they are based on an inappropriate 
application of a Cooper Jacob well-pumping test equation.  The County should not rely on this 
analysis to assume there will be no drawdown beyond the points specified. 

Arsenic and Boron 

The Lederer Report ignores the discussion regarding the potential for arsenic and boron to be 
drawn from the northwest through the project site.  The County’s argument primarily relies on 
the fact that since the existing pumping has not drawn the contaminants, the increase in 
pumping from the Girard well would not cause groundwater contamination.  The same 
argument as made above regarding flow directions due to cumulative pumping applies.  
Combined, the pumping of all wells in the area could certainly draw contaminants toward the 
project area.  As I explained in my January 2015 report, cumulative pumping in the Calistoga 
area controls the flow directions in the area.  Additional pumping downgradient of the high 
concentrations, in what appears to be both an arsenic and boron plume, will draw the 
contaminants further into Calistoga and beyond to the southeast. The County must analyze this 
potential impact using, for example, a flow and transport model.  
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Conclusion and Recommendation 

This memorandum, along with my prior memorandum, demonstrates the proposed expansion 
of pumping for the Girard Winery project could have three potentially significant impacts.  First, 
the pumping could unacceptably lower the groundwater levels because there is not as much 
recharge in the area as the County assumes.  Second, the pumping could affect groundwater 
flow and decrease flow in the river.  Third, pumping could cause arsenic and boron to be drawn 
from the northwest toward the project site.  Groundwater pumping from the Project, combined 
with pumping from the other wells in the area, could cause each of these impacts to occur.   

The County’s response to my January 20, 2015 memorandum on the project showed a lack of 
understanding of the cumulative and overlapping effects of this project with all of the other 
wells in the area. 

Because of these potentially significant impacts, a much more detailed hydrogeologic study is 
needed.  All of the issues raised in this review should be analyzed with a numerical flow and 
transport model.  A numerical model would use commonly available computer software which 
solves the equations of groundwater flow and contaminant transport to provide estimates of 
groundwater level, flow rates to and from the river, and the movement of contaminants.  Such 
a model could be applied to this area and account for various recharge sources and all of the 
current and proposed future pumping.  The County could then assess how much river flow 
existing pumping removes from the river, how drawdown would occur at the various wells, and 
whether the pumping can draw the boron and arsenic plumes toward the project site.   
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