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MEMO
Office of County Counsel
______________________________________________________________TO:
NAPA COUNTY HOUSING COMMISSION






FROM:  Rob Paul, Commission Counsel


RE:
LOCAL WORKPLACE OCCUPANCY RESTRICTIONS AT CENTERS
- APPLICABLE LAWS AND AGREEMENTS
DATE:   May 15, 2014






_____________________________________________________________________________________


This memorandum addresses the legal constraints of the Napa County Housing Authority imposing a local workplace (Napa County) restriction as a condition of occupancy at the Farmworker Centers. The purpose of the memo is to provide the Housing Commission with a legal background on the issue to inform any discussions it may wish to have as to future steps it may wish to take with respect to the issue. Following the general discussion are more detailed provisions of the laws and restrictions mentioned. 

At best, the law might allow a local workforce preference system to be put in place, but no strict requirement that only farmworkers who work in Napa County can occupy the Centers. As noted herein, the California Code of Regulations allows a preference for housing to be made to local residents when it is coupled with an equal preference for local employment status. How that would play out when the Centers are primarily structured to provide migrant farmworker housing, as opposed to permanent farmworker resident housing is unclear. It is suggested that firm data be obtained that farmworkers working in Napa County are in fact unable to occupy the Centers because the Centers are occupied by farmworkers who do not work in Napa County so a factual case that such a preference is warranted can be made to the California Department of Housing and Community Development (“HCD”). Then, a preference policy would have to be devised that would be implemented in the least discriminatory manner possible to obtain HCD approval.
County Zoning Law


The Centers operate under a use permit issued pursuant to Napa County Code (NCC) §18.104.305 (Farmworker centers – Owned or managed by local government agency). That section generally allows Centers owned (or managed under a long term lease) by a local government agency on parcels of two or more acres. It provides for a congregate housing facility occupied for no more than three hundred thirty days in a calendar year, occupied by no more than sixty farmworkers at any one time. The Centers must be operated “in accordance with all applicable provisions of both this code and applicable state and federal law.”  Borrowing from NCC §18.08.294 (Farmworker housing), the term ‘farmworker’ can reasonably be construed as someone who is principally employed in agriculture.
California Serna Grants and Regulatory Agreements (based on River Ranch grant):


The Centers are encumbered by, and subject to, the provisions of the State Serna Grant Lien and Regulatory Agreement (securing financing of $1,367, 609). 

The Serna Grants were made pursuant to Chapter 3.2 (commencing with §50517.5) of Part 2 of Division 31 of the Health and Safety Code (“HSC”) and regulations adopted thereunder at Title 25, California Code of Regulations (“CCR”), Part 2, Chapter 7, Subchapter 3 (commencing with §7200). The Grants require the Centers to be operated in accordance with “all applicable laws, ordinance, rules and regulations of federal, state and local governments … having jurisdiction.” (Agreement Recital F(f)). The units are to be rented to eligible farmworker households in accordance with a Management Plan submitted to, and approved by, HCD. Among other things, that Plan requires eligible farmworker occupancy guidelines be in place that exclude requirements or priority for local residency and require that eligible farmworker households be selected based on order of application, lottery, or reasonable method approved by the State. (Agreement  ¶8). Eligible farmworkers for the Serna program are defined as those who are engaged in agriculture, but absent from the definition is that an eligible farmworker must be employed in the jurisdiction in which the Serna program is being operated. Of critical import, as will be explained subsequent sections discussing the California Code of Regulations and the California Fair Employment and Housing Act, the Agreement prohibits discrimination against farmworkers based on “any other arbitrary facto in violation of any state, federal or local law governing discrimination in rental housing.” (Agreement ¶9). As noted below, an occupancy ban on non-Napa County employed farmworkers will probably viewed as arbitrary discrimination.
County Grant and Regulatory Agreement

The River Ranch Center is also encumbered by, and subject to, a County Grant and Regulatory Agreement (securing financing of $1,200,000). That Agreement requires that farmworker occupants have a substantial portion of income from farm labor employment, and either be actively engaged as a farm labor worker or have a commitment from an employer to begin employment within one week of occupancy. (Agreement ¶8). With respect to occupancy selection, the Agreement states applications are to be on a first come, first served basis. Priority may be given to those who have stayed at the Centers in the past without any termination or misconduct. Otherwise, occupancy selection is to conform to the Serna Management Plan and applicable federal and state non-discrimination laws and Serna Grant requirements. (Agreement ¶9). 
California Code of Regulations

As previously noted, the Serna Regulatory Agreement incorporates by reference various provisions of the Serna Farmworker Housing Grant Program found in Title 25 CCR §7200 et seq.  Sections 7201 and 7231 thereof also incorporate by reference the requirements of 25 CCR §8305 relating to Tenant Selection. Of note is that section’s prohibition of local residency requirements. It does allow, however, local residency preferences where accompanied by an equal preference for employment in the local area and applied to areas not smaller than municipal jurisdictions or recognized communities within unincorporated areas. How a local residency preference could be coupled with a preference for local employment is unclear, as the Centers have historically catered to, and were set up to, address migrant farmworkers, not resident farmworkers.
California Fair Employment and Housing Act

Commonly known as “FEHA”, this Act is found in Government Code (“GC”) §12900 et seq. As its name implies, the goal of FEHA is to eliminate discrimination in the realm of employment and housing. Among its policy declarations is the following: “ The opportunity to seek, obtain, and hold housing without discrimination because of race, color, religion, sex, sexual orientation, marital status, national origin, ancestry, familial status, source of income, disability, or any other basis prohibited by Section 51 of the Civil Code is hereby recognized as declared to be a civil right.” GC §12921(b) [emphasis added].

Under GC §12955, it is unlawful for an owner
 of any housing accommodation to discriminate against or harass any person because of the factors listed above, including source of income. It defines “source of income” as the lawful, verifiable income paid directly to a tenant or paid to a representative of a tenant”, but excludes landlords from being a representative of the tenant. The source of income protection was originally designed to forbid discrimination against tenants based on their income being derived from governmental assistance programs, such as welfare and Section 8 payments (although the latter is not actually a source of income to the tenant, but is rather paid directly to the landlord. Although that issue is interesting, it is not germane to this discussion). Source of income has also been expanded to include various occupations, such as day care providers. No reported case has, however, addressed the issue of whether ‘source of income’ also addresses the location of from where the income is derived, as opposed to the type of work or grants that provide the income. A location restriction would not seem to be totally banned, so as to harmonize 25 CCR §8305 allowance for a preference for local residency and local employment. But an outright denial of occupancy at the Centers (as opposed to a preference system) to a migrant farmworker engaged in agriculture who is working in Lake or Sonoma Counties, as opposed to being employed in Napa County agriculture, could be argued to constitute discrimination based on ‘source of income’ for purposes of FEHA.

A further consideration of the applicability of FEHA to the Centers is the definition of “housing accommodation” for purposes of falling within the discriminatory prohibitions of GC §12955. That term is defined in GC §129727(d) as “any building, structure, or portion therof that is occupied as, or intended for occupancy as, a residence by one or more families …”.  This in contradistinction to the use of the term occupancy for a “person”, but is most likely a drafting oversight.  It is unlikely a court would determine that a single person does not constitute a family for purposes of FEHA, reading the statutes broadly to effectuate the purpose of the Act to prevent housing discrimination in general.

Relevant Excerpts From Materials Referenced Above:
Serna and County Grants (based on River Ranch grant):

State Serna Grant Lien and Regulatory Agreement ($1,367,609)

Recital F(f) provides “[T]he Development will comply with all applicable laws, ordinances, rules and regulations of federal, state and local governments . . . having jurisdiction.”


§3(a) provides: “Agricultural household” or “farmworker household” is one or more interdependent persons who live together, one of whom derives or prior to retirement or disability derived a substantial portion of his or her income from agricultural employment as defined in Section 1140.4 of the Labor Code”. 

Labor Code §1140.4 provides in pertinent part:

As used in this part:

(a) The term “agriculture” includes farming in all its branches, and, among other things, includes the cultivation and tillage of the soil, dairying, the production, cultivation, growing, and harvesting of any agricultural or horticultural commodities (including commodities defined as agricultural commodities in Section 1141j(g) of Title 12 of the United States Code)), the raising of livestock, bees, furbearing animals, or poultry, and any practices (including any forestry or lumbering operations) performed by a farmer or on a farm as an incident to or in conjunction with such farming operations, including preparation for market and delivery to storage or to market or to carriers for transportation to market.

(b) The term “agricultural employee” or “employee” shall mean one engaged in agriculture, as such term is defined in subdivision (a). …..
¶8, entitled “Tenant Selection Procedures” provides in pertinent part:
Contractor shall rent Assisted Units in the Development to eligible farmworker households in accordance with the Management Plan approved by and on file with the State pursuant to Paragraph 14 of this Grant Lien. The Management Plan shall: (1) detail actions to be taken by Contractor to affirmatively market all Assisted Units in a manner which ensures equal access to all eligible farmworker households in any category protected by federal, state or local laws governing discrimination, and without regard to any arbitrary factor; . . . (3) specify reasonable criteria and procedures consistent with Program Regulations for determination of household income and household eligibility, including household size in with minimum and maximum occupancy standards consistent with law and excluding requirements or priority for local residency; (4) require that eligible farmworker households be selected based on order of application, lottery, or reasonable method approved by the State . . .
¶9, entitled “Non-Discrimination” provides in pertinent part:

Except for use of farmworker status, Contractor shall not discriminate against any prospective or current household on the basis of race, religion, sex, age, disability, marital status, nor any other arbitrary factor in violation of any state, federal or local law governing discrimination in rental housing.

¶14(c), entitled “Management and Maintenance” notes that the Development is to be operated consistent with the filed Management Plan, and that Plan is to contain all the Program statutes and regulations (i.e., Title 25 CCR §7200 et seq.).
County Regulatory Agreement ($1,200,000)

§1(d) defines “Farmworker housing” as permanent or seasonal accommodations for persons other than the owner who are employed principally in agriculture, i.e. “qualified farmworker occupants” as that term is used in County Code. 

§6 “Occupancy Requirements” provides “All units must be occupied by or, if vacant, available for rental and occupancy by, Qualified Farmworker Occupants.”


§8 “Occupant Income and Employment Certification”  requires Qualified Farmworker Occupant to have substantial portion of income from farm labor employment, and must be either actively employed as a Farm Labor worker or must have a commitment from an employer to begin employment within one week of occupancy.


§9 “Occupant Selection” provides applications are on a first come, first served basis. Priority on those who have stayed at Borrower operated in facility in past without any termination or misconduct. Occupancy selection to be in accordance with approved Management Plan consistent with all applicable federal and state non-discrimination laws and Serna Housing Grant Program.


§29 “Other Rules”. In event of conflict, Serna Grant Program requirements apply in place of contrary provisions in County Regulatory Agreement.

Serna Farmworker Housing Grant Program - Title 25 California Code of Regulations §7200 et seq.
§ 7200. Purpose and Scope.

These regulations set forth the policies and procedures governing the management and use of the Joe Serna, Jr. Farmworker Housing Grant Fund established by Section 50517.5 of the California Health and Safety Code.
§ 7201. Uniform Multifamily Underwriting and Program Rules.

(a) The following sections of title 25, Division 1, Chapter 7, Subchapter 19 are hereby incorporated by reference into this subchapter and shall apply to rental housing developments receiving assistance from the Fund.

……….

 (4) Section 8305. Tenant Selection;

§ 7202. Definitions.

In addition to the definitions found in Chapter 2 (commencing with Section 50050), of Part 1 of Division 1 of the Health and Safety Code, the following definitions and, for rental housing developments only, those found in the Uniform Multifamily Regulations ( “UMRs”) (Chapter 7, subchapter 19, Section 8301), shall apply to this subchapter. In the event of a conflict between the following definitions and those found in the UMRs, the following definitions prevail for the purpose of this subchapter. References to code sections refer to sections of these regulations unless otherwise noted:

(a) “Agricultural employment” means employed in the cultivation and tillage of the soil; the production, cultivation, growing and harvesting of any agricultural or horticultural commodities; the raising of livestock, bees, furbearing animals, or poultry; dairying, forestry, and lumbering operations; and any work on a farm as incident to or in conjunction with such farming operations, including the delivery and preparation of commodities for market or storage.

(b) “Agricultural household” means an agricultural worker or workers and other persons who reside or will reside with an agricultural worker in an assisted unit.

(c) “Agricultural worker” means an individual who derives or prior to retirement or disability derived a substantial portion of his/her income from agricultural employment.

§ 7231. Regulatory Agreement.

(a) In order to close a loan, a recipient shall enter into a regulatory agreement with the Department with a term not less than the term of the loan. The regulatory agreement shall be recorded against the rental housing development property prior to the disbursement of any Program funds.

(b) The Regulatory Agreement shall be in a form determined by the Department and shall contain, but not be limited to, the following:

…………...

(2) Standards for tenant selection pursuant to Section 8305.

§ 8305. Tenant Selection.

(a) Sponsors shall select only Eligible Households as tenants of vacant Assisted Units, using procedures approved by the Department that include:

(1) reasonable criteria for selection or rejection of tenant applications which shall not discriminate in violation of any federal, state or local law governing discrimination, or any other arbitrary factor;

(2) prohibition of local residency requirements;

(3) prohibition of local residency preferences, except where accompanied by an equal preference for employment in the local area and applied to areas not smaller than municipal jurisdictions or recognized communities within unincorporated areas;

(4) tenant selection procedures that include the following components, and that are available to prospective tenants upon request:

(A) selection of tenants based on order of application, lottery or other reasonable method approved by the Department;

(B) notification to tenant applicants of eligibility for residency and, based on turnover history for Units in the Rental Housing Development, the approximate date when a Unit may be available;

(C) notification of tenant applicants who are found ineligible to occupy an Assisted Unit of their ineligibility and the reason for the ineligibility, and of their right to appeal this determination;

(D) maintenance of a waiting list of applicant households eligible to occupy Assisted Units and Units designated for various tenant income levels, which shall be made available to prospective tenants upon request;

(E) targeting specific special needs populations in accordance with the Regulatory Agreement and applicable laws; and

(F) affirmative fair housing marketing procedures as specified in the Affirmative Fair Housing Marketing Plan Compliance Regulations of the United States Department of Housing and Urban Development, (24) CFR part 200.620(a)-(c), or similar affirmative fair marketing housing plan as approved by the Department.
……………..
State Law

California Fair Employment and Housing Act (FEHA; Gov. Code §12900 et seq.))
§ 12900. Short title

This part may be known and referred to as the “California Fair Employment and Housing Act.”

§ 12955. Unlawful practices

It shall be unlawful:

(a) For the owner of any housing accommodation to discriminate against or harass any person because of the race, color, religion, sex, gender, gender identity, gender expression, sexual orientation, marital status, national origin, ancestry, familial status, source of income, disability, or genetic information of that person.
(l) To discriminate through public or private land use practices, decisions, and authorizations because of race, color, religion, sex, gender, gender identity, gender expression, sexual orientation, familial status, marital status, disability, genetic information, national origin, source of income, or ancestry. Discrimination includes, but is not limited to, restrictive covenants, zoning laws, denials of use permits, and other actions authorized under the Planning and Zoning Law (Title 7 (commencing with Section 65000)), that make housing opportunities unavailable.

Discrimination under this subdivision also includes the existence of a restrictive covenant, regardless of whether accompanied by a statement that the restrictive covenant is repealed or void.

(p)(1) For the purposes of this section, “source of income” means lawful, verifiable income paid directly to a tenant or paid to a representative of a tenant. For the purposes of this section, a landlord is not considered a representative of a tenant.

(2) For the purposes of this section, it shall not constitute discrimination based on source of income to make a written or oral inquiry concerning the level or source of income.

� The Housing Authority is an  owner, as GC §12927(e) defines owner as including the state and any of its political subdivisions and any agency thereof.


� FEHA defines ‘person’ as those falling within the definition of the federal Fair Housing Act, and that Act clearly states that ‘family’ includes a single individual. 
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