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EXHIBIT A: 
Legal Description of Property 

Development Agreement By and Between the County of Napa and Napa Industrial LLC Relative to APN 057-090-069

This Development Agreement is made and entered into this ___ day of____, 2010, by and between the County of Napa (“County”) and Napa Industrial LLC, a Delaware Limited Liability Company (the “Owner”), pursuant to the authority of Government Code Article 2.5, Chapter 4, Division 1, Title 7, section 65864 et seq., and County Resolution No. 80-91. 

RECITALS

1.
In order to strengthen the public land use planning process, to encourage private participation in the process, to reduce the economic risk of development and to reduce the waste of resources, the Legislature adopted the Development Agreement Law (Government Code section 65864 et seq.). 

2.
The Development Agreement Law authorizes the counties to contract with private interests for their mutual benefit in a manner not otherwise available to the contracting parties. Such agreements can assure property owners that they may proceed with projects as approved by public agencies and that those approvals will not be modified during the period covered by said agreement. Counties are equally assured that elements of the project with peculiar and specific public interest are achieved. 
3. 
The County has enacted Resolution No. 80-91 as an implementing regulation of Government Code section 65864, in order to utilize development agreements to carry out the County’s planning policies.  

4. 
The Owner owns in fee the real property described in Exhibit A attached hereto and incorporated herein by reference (the “Property”). It is anticipated that the Property will be annexed into the City of American Canyon in the near future. Government Code section 65865.3 provides that all of the rights and obligations of the Development Agreement will apply to the City of American Canyon upon annexation.
5. 
The Owner has a desire to have certainty to develop its project. The County has a desire and a need for important public improvements. 

6. 
The Owner has obtained approval from the County (P07-00412-UP) for a 646,734 square foot industrial, warehouse, and distribution building including approximately 12,000 square feet of floor area for office use. 

7. 
The County conditioned the approval on the Owner’s agreement to provide public infrastructure and other benefits to the County. 

8.  
Development of the Property pursuant to the terms and conditions of the County’s General Plan, Airport Industrial Area Specific Plan, Zoning Ordinance, Subdivision Ordinance, and this Development Agreement will provide for orderly growth and development consistent with the County’s General Plan and other polices and programs, and will provide critical public benefits. 

9. 
The  Board of Supervisors finds that the environmental impacts of the Project were adequately considered in the EIR and EIR Addendum prepared by the County for the Napa Industrial Commerce Center (P07-00412-UP). Said approval being materially identical to the approvals contemplated under this Development Agreement. Certification of the environmental documentation and adoption of the Ordinance and approval of this Development Agreement complies with California Public Resources Code (Public Resources Code §2100 et seq).  

10.  
The Board of Supervisors has reviewed and approves this Development Agreement. The Board finds, pursuant to the requirements of Government Code section 65867.5, that this Development Agreement is consistent with the County’s General Plan and Airport Industrial Area Specific Plan and readopts its findings to this effect for the approval of P07-00412-UP by reference.  The Board also finds that this Development Agreement is consistent with County Resolution No. 80-91, and all applicable County ordinances, rules and regulations, and that its implementation is in the best interest of the County and the health, safety and welfare of its residents. The County has considered and acted upon this Agreement by adopting Ordinance No. _____ on _______, 2010, authorizing execution of this Development Agreement by the County.    
NOW, THEREFORE, the parties hereto agree as follows:


ARTICLE 1. 
TERM AND DEFINITIONS
Section 1.1.
The Property


Owner owns in fee the parcel of real property as described in Exhibit A attached hereto and incorporated herein by reference. 

Section 1.2
The Project


The Project is the development and use of the Property as further described in section 3.1 and depicted in Exhibit B. 

Section 1.3. 
Definitions


As used in this Development Agreement the following terms, phrases and words shall have the meanings and be interpreted according to their plain meaning as set forth in this Section. 

(a) “Adopting Ordinance” means Ordinance No. __________ adopted on_____, 2010 which approves this Development Agreement. 

(b) “Collective Standards” means the regulations contained in this Development Agreement, Approved Use Permit No. P07-00412-UP, Approved Parcel Map No. P08-00131-PM, Existing Land Use Regulations and the certified EIR for the Beringer Wine Estates Devlin Road Facility (State Clearinghouse No. 00032043), Initial Study and Addendum to the EIR for the Napa Commerce Center together with the adopted Mitigation Monitoring and Reporting Program.

(c) “Effective Date” means the effective date of the Adopting Ordinance.

(d) “Environmental Documentation” means the Beringer Wine Estates Devlin Road Facility EIR (State Clearinghouse No. 00032043), Initial Study and Addendum to the EIR for the Napa Commerce Center certified by the Planning Commission on January 7, 2009 by readoption of the CEQA Findings of Fact and Rationale and Statement of Overriding considerations contained in Board Resolution No. 02-72.  

(e) “Existing Land Use Regulations” means the ordinances, resolutions, rules, regulations and official policies of the County, in effect as of the Effective Date, establishing and/or regulating design, density, permitted land uses, occupancy, improvement, impact fees, dedications, exactions, and the timing of development applicable to the Project and the Property, except as otherwise expressly set forth in this Agreement. 

(f) “Improvement Plans” means the grading, building, and infrastructure plans as well as associated plans for the Construction of the Project.  

(g) “Project” means the anticipated development of the Property as specified in Sections 1.2 and 3.1 of this Development Agreement, and as otherwise provided for in this Development Agreement. 

(h) “Property” means the property described in Section 1.1 of this Development Agreement.

(i) “Reserved Powers” means those powers explicitly reserved to the County by this Development Agreement. 

Section 1.4.
Parties to the Development Agreement


The parties to this Development Agreement are:

(a) The County of Napa, a political subdivision of the State of California,  exercising general governmental functions and power. The principal place of business of the County is located at 1195 Third Street, Ste. 310, Napa, CA 94559 .

(b) Napa Industrial, LLC a Delaware Limited Liability Company. The principal place of business of Owner is located at 101 California Street, Suite. 260, San Francisco, CA 94111.

Section 1.5.
Term of the Development Agreement 

This Development Agreement shall commence upon the Effective Date of the Adopting Ordinance and shall continue in force for twenty (20) years from such date, unless extended or terminated as provided herein (“Term”) or by operation of law. Development moratoriums initiated by County, or any successor public agency to County, shall not apply to this Project. Following the expiration of the Term or extension thereof this Development Agreement shall have no force and effect.  
Section 1.6.
Term of the Subdivision Maps and Use Permits


The term of any parcel map, lot line adjustment, tentative subdivision map, vesting parcel map or vesting tentative subdivision map, relating to the Property or any part thereof, and the term of any subdivision improvement agreement related to development of the Property or any portion thereof, shall be extended for the longer of: (i) the Term, or: (ii)  the term of the particular map otherwise allowed under the Subdivision Map Act, and the County’s Subdivision Ordinance. The term of any use permits or other entitlements for development for all or any part of the Property shall be extended for the longer of: (i) the Term, or: (ii) the term of the permit or entitlement; or (iii) the term of the subdivision or parcel map relating to that portion of the Property that this is the subject of the permit or other entitlement. 


ARTICLE 2. 
VESTING RIGHTS AND LIMITATIONS

Section 2.1.
Vested Rights of Owner


Provided that Owner is not in default under this Development Agreement during its Term, Owner is assured, and County agrees, that the development rights, obligations, terms and conditions specified or referenced in this Development Agreement are fully vested in Owner and may not be changed or modified by County except as may be expressly permitted by, and in accordance with, the terms and conditions of this Development Agreement, or as consented to by the Owner in writing. 

Section 2.2.
Permitted Uses and Development Standards


The permitted uses, the density and intensity of use, the maximum height and size of proposed buildings, provisions for reservation and dedication of land or payment of fees in lieu of dedication for public purposes, payment of fees, the construction, installation and extension of public improvements, development guidelines and standards and other conditions of development for the Property shall be those set forth in this Development Agreement and the Collective Standards. The parties intend that the Collective Standards shall serve as the definitive and controlling document for all subsequent actions, discretionary or ministerial, relating to the development and occupancy of the Project, except as provided in this Article. Owner shall have those benefits granted and obligations created to develop the Property in accordance with the Collective Standards and this Development Agreement. 

Section 2.3.
No Conflicting Enactments 


Except as provided for in the explicitly Reserved Powers under this Development Agreement, neither the County nor any Agency of the County shall enact any specific or generally applicable ordinance, resolution or other measure that relates to the development or construction of the Project on all or any part of the Property, including but not limited to any enactment affecting the intensity, design, use, timing, or sequencing of the development, construction or use of the Property, that is in conflict with this Development Agreement or the development rights associated therewith. 

Section 2.4.
Further Reviews


County shall accept for processing and shall review and act on all applications for further approvals necessary for development of the Property, as set forth herein. Owner and County acknowledge that the Collective Standards contemplate the sole items for further review by the County. 

Section 2.5.
Changes to Existing Land Use Regulations


Except as provided herein, and subject to Section 2.6 of this Development Agreement, only the following changes to Existing Land Use Regulations may apply to the development of the Property. 


(a)
Land use regulations, ordinances, policies, programs, resolutions, or fees 


adopted or undertaken by County in order to comply with regional, state, 


of federal laws to which the legal principles of vesting do not apply. 


Provided that, 
in the event that such regional, state, or federal laws 


prevent or preclude compliance with one or more provisions of this 


Agreement, such provision or provisions shall be modified or 
 


interpreted as narrowly as possible to comply with such regional, state or 


federal laws of regulations. 


(b) 
Countywide land use regulations, ordinances, policies, programs, 



resolutions, or fees adopted after the Effective Date, and exclusive of new 


development fees, impact fees, or other related fees, that are not in conflict 

with the terms and conditions for development of the Property 



established by this Development Agreement or otherwise Existing Land 


Use Regulations.   


(c) 
County land use regulations, ordinances, policies, programs, resolutions or 



fees adopted after the Effective Date, which are in conflict with the 


Existing Land Use Regulations, but the application of which to the 



Property has been consented to in writing by the Owner and/or the 



applicable Landowner, either through this Agreement or by later separate 


document. 

Section 2.6.
Reserved Powers 


Notwithstanding any other provision of this Agreement, and without limitation as to any other exceptions contained in this Agreement, the County shall retain the authority to take the following actions and apply the same to the Property:

(a)
adopt regulations to protect the County and its citizens from an immediate 


risk to health and safety;


(b)
apply changes in rules, regulations, or official policies of the County to the



extent that the application of such changes is specifically required by 


changes in state or federal laws or regulations to which the legal principles 

of vesting do not apply;


(c)
impose conditions upon any new, discretionary permit not contemplated 


under the Collective Standards which the County approves for the Project 


after the Effective Date of this Agreement if such permits approve 



substantial changes to the Project that involve new significant 



environmental effects or a substantial increase in the severity of 



previously identified significant environmental effects on the environment, 

as such conditions are determined to be necessary by the County to 


mitigate adverse impacts associated with the granting of such permit.

(d) 
apply standards contained in uniform building, construction, plumbing, 


electric, fire or other uniform codes, as the same may be adopted or 


amended from time to time, to the extent such uniform code is applied 


generally to all development in the County and the application of such 


uniform code to the Project is required by State law. 

Section 2.7.
Processing Procedures


Nothing herein shall be deemed to prevent the County from enacting or adopting changes in the methods and procedures for processing Improvement Plans, subdivision and parcel maps so long as such changes do not preclude or materially burden Owner’s realization of the rights conferred under the Collective Standards.  

Section 2.8.
Infrastructure Improvements


To the extent not expressly covered in the Collective Standards, or unless otherwise specified in this Agreement, all infrastructure improvements will be designed in accordance with the County’s rules, regulations, and engineering policies in effect at the time of approval of the Improvement Plans. 
Section 2.9.
No Liability


To the extent that any actions of Federal or State agencies (or actions of regional local agencies, including the County, required by Federal or State agencies) have the effect of preventing, delaying or modifying development of the Project or any portion thereof, the County shall not in any manner be liable for such prevention, delay or modification of such development. 

Section 2.10.
County Fees


Other than as set forth in section 3.3., all application fees, processing fees, development impact and regulatory fees, set by or within the control of the County, (i) levied upon the Property or any part thereof; (ii) charged as a condition to any application for or approval of development or condition thereof; or (iii) imposed to mitigate adverse environmental impacts, shall be subject to the following limitations:


(a)
Application and processing fees shall be paid at the rates in existence on 



the Effective Date;


(b) 
The types of regulatory fees and development charges shall be limited to 


those described in the Existing Land Use Regulations, except as provided 


in subsection (c); 


(c)
No new regulatory fees and/or development charges may be imposed on 


the Property after the Effective Date unless the County Board of 



Supervisors finds, based upon substantial evidence, that such fees or 


charges are necessary to mitigate specific public health and/or safety 


impacts caused by the Project. 

Section 2.11.
Bonds


Notwithstanding any other provision in this Agreement, County may require performance, material, labor or other bonds only for improvements to be located within the public streets or rights of way. No bonds shall be required for improvements to be located outside the public streets or rights of way. 
Section 2.12.
Taxes and Assessments


Notwithstanding any other provisions in this Agreement, County may impose such new taxes and assessments on the Owner and on the Property as are also equally imposed on all other persons or entities and on all other properties within the County.  

ARTICLE 3. 
PROJECT DEVELOPMENT
Section 3.1.
Project Summary


The Project consists of the following:

· Construction of a 646,734 square foot industrial, warehouse, and distribution building including approximately 12,000 square feet of floor area for office use.

· 376 on-site parking spaces.

· Extension of Devlin Road from its current terminus to provide access to the site, including a grade separated railroad crossing.

· Rail spur access to the building.

· Water and sewer connection to the City of American Canyon.

· Landscape and on-site drainage facilities.

· Approximately 37 acres of wetlands and riparian habitat area, with wetlands mitigation and habitat enhancement/

· Import of approximately 91,000 to 120,000 cubic yards of fill material from the Napa County Airport to construct the building pad and grade separated rail crossing, including a temporary rail crossing to deposit fill material on both sides of the tracks.

Section 3.2.
Development Rights Vested Pursuant to this Agreement 


This Agreement shall vest Owner’s rights to develop the Project on the Property in conformity with the approvals and conditions of approval contained in Napa County Use Permit P07-00412-UP and Parcel Map P08-00131-PM approved by the Napa County Planning Commission on January 7, 2009. Use Permit P07-00412-UP and Parcel Map P08-00131-PM are attached to this Agreement as Exhibits C and D respectively and are incorporated herein by reference. 

Section 3.3.
Public Benefits 


Owner shall pay to the County the Housing Fee required by Napa County Code section 18.107.060 irrespective of whether the Property is annexed to the City of American Canyon. The Housing Fee shall be calculated at the rate in effect on the Effective Date of the Agreement. The Housing Fee will not become due and owing to the County until such time as the Owner applies for and obtains a building permit for the construction of the warehouse building on the Project. Owner will also comply with all other conditions of approval contained in Napa County Use Permit P07-00412-UP and Parcel Map P08-00131-PM approved by the Napa County Planning Commission on January 7, 2009. The foregoing shall not be construed as requiring Owner to apply for any such building permit during the Term of the Agreement. Owner shall make good faith efforts to complete any public improvement specifically required as a condition of Use Permit No. P07-00412-UP and/or Parcel Map No.P08-00131-PM  for which a permit to construct is obtained by Owner, and County shall be entitled to seek specific performance to ensure that said improvement that is the subject of the permit to construct is completed as described in the permit to construct, except that County shall not be entitled to compel Owner to commence or complete any improvements on property not owned by Owner and neither shall County be entitled to compel Owner to perform any acts that Owner may not otherwise legally perform. 
Section 3.4.
Timing of Development 


The parties acknowledge that the most efficient and economical development of the Property depends upon numerous factors, such as market conditions, and demand, interest rates, competition, and similar factors, and it will be most economically beneficial to have the rate of development determined by the Owner. Accordingly, the timing, sequencing, and phasing of the development is solely the responsibility of the Owner, except as otherwise set forth in the Collective Standards. In the event that an ordinance, resolution, or other regulation is enacted, whether by action of the County Board of Supervisors or by initiative or otherwise, which governs the rate, timing, phasing or sequencing of new development or construction in the County, such regulation shall not apply to the Property or to the Project or any portion thereof. In particular, and without limitation thereof, County acknowledges that it will not withhold or delay approval of any entitlements for development of the Property or the construction of public improvements required therefore that are consistent with the terms and conditions of Agreement. Notwithstanding any of the foregoing, construction of the Project shall commence within twenty (20) years of the Effective Date of this Agreement or this Agreement shall automatically terminate.     

ARTICLE 4. 
PERIODIC OR SPECIAL REVIEW FOR COMPLIANCE

Section 4.1.
Periodic Review


The County shall, pursuant to the requirements of Government Code section 65865.1, review this Agreement annually, on or before the anniversary of the Effective Date, in order to ascertain compliance by the Owner with the terms of the Agreement. The Owner shall submit an annual report, in a form acceptable to the County, on March 1st of each year. If, as a result of such periodic review, the County determines that, on the basis of substantial evidence, that the Owner has not complied in good faith with the terms of this Agreement, the County may terminate this Agreement in accordance with applicable laws, including holding a public hearing on any such proposed termination.  Owner shall pay to County all reasonable expenses incurred by County in conducting such review. 

Section 4.2.
Certificate of Compliance


If, at the conclusion of a periodic review, the Owner is found to be in compliance with this Agreement, the County shall issue a Certificate of Compliance to the Owner stating that after the most recent periodic review that (a) this Agreement remains in effect and (b) the Owner is not in default. This Certificate shall be in recordable form, shall contain information necessary to communicate constructive notice of the finding of compliance and shall state the anticipated date of commencement of the next periodic review. Owner shall pay to County all reasonable expenses incurred in the preparation of such Certificate.

ARTICLE 5. 
DEFAULT AND LEGAL REMEDIES

Section 5.1.
General Provisions


Subject to extensions of time by mutual consent in writing, any material failure or delay by either party to perform any term or provision of this Agreement shall constitute a default. In the event of alleged default or breach of any terms or conditions of this Agreement, or as a result of a finding made pursuant to Section 4.1, the party alleging such default or breach shall give the other party notice in writing specifying the nature of the alleged default, the matter in which such default may be cured, and a reasonable time period in which to cure the default (the “Cure Period”). During the Cure Period the party charged shall not be considered in default for purposes of termination or institution of legal proceedings. The County shall conduct a periodic review in accordance with Section 4.1 prior to giving notice to Owner pursuant to this Section. 


After notice and expiration of the Cure Period, if said default has not been cured, or is not being diligently cured in the manner set forth in the notice, the other party to this Agreement may, at its option, exercise its remedies pursuant to Sections 5.2 and 5.3.    

Section 5.2.
Default by the County; Owner Remedies


In the event the County does not cure the default as set forth in Section 5.1, Owner shall have the right to exercise any of the following remedies:


(a)
To waive in its absolute and sole discretion such default as not material;


(b)
To pursue legal remedies provided for in Sections 5.4 and 5.5 hereof;


(c) 
To terminate this Agreement due to an uncured material default pursuant 


to Government Code section 65868. In the event Owner wishes to 



exercise this remedy, Owner shall notify County in the manner provided 


by Government Code section 65867;

(d)
To suspend Owner performance that is related to the default identified in 


Section 5.1 under the Agreement. 

 Section 5.3.
Default by the Owner; County Remedies


In the event the Owner does not cure the default as set forth in Section 5.1, County shall have the right to exercise any of the following remedies:

(a)
To waive in its absolute and sole discretion such default as not material;


(b) 
To refuse processing of an application for, or the granting of any permit, 


approval, or other land use entitlement for, development or construction of 

the Property or portion thereof owned or controlled by Owner that is 


related to the default identified in Section 5.1, including, but not limited 


to, the withholding of grading, excavation, building, and occupancy 


permits; 


(c)
To pursue legal remedies provided for in Sections 5.4 and 5.5 hereof;


(d)
To terminate this Agreement due to an uncured material default pursuant 


to Government Code section 65868. In the event County wishes to 



exercise this remedy, County shall notify Owner in the manner provided 


by Government Code section 65867. Upon receipt of such notice, based 


on this Section 5.3(d), Owner shall consent to said termination of the


Agreement; 

(e)
To terminate this Agreement on a finding Owner has not demonstrated 


good faith compliance with the terms of this Agreement pursuant to 


Government Code section 65865.1., after complying with Government 


Code section 65867.


(f) 
To delay or suspend County performance that is related to the default 


identified in Section 5.1 under the Agreement. 

Section 5.4.
Legal Actions


In addition to any other rights or remedies, either party may institute legal action to cure, correct, or remedy any default by the other party to this Agreement, to enforce any covenant or agreement herein, or to enjoin any threatened or attempted violation hereunder. 

Section 5.5.
Specific Performance 


The parties acknowledge that money damages and remedies at law generally are inadequate and specific performance is an appropriate remedy for the enforcement of this Agreement and should be available to the parties for the following reasons: due to the nature and scope of the Project, it may not be practical or possible to restore the Property to its natural condition once implementation of this Agreement has begun. After such implementation, Owner may be foreclosed from other choices it may have to utilize the Property. The Owner has invested significant time and resources and performed extensive planning, processing, and construction of the Project in agreeing to the terms of this Agreement and will be investing even more significant time and resources in further implementing the Project in reliance upon the terms of this Agreement, and it is not possible to determine the sum of money which would adequately compensate the Owner for such efforts.  

Section 5.6.
Effect on Prior Approvals by County 


In no event shall the failure to perform by either party have any effect on the approvals of Use Permit P07-00412-UP and Parcel Map P08-00131-PM. The parties acknowledge that said approvals are independent of this Agreement and shall not be invalidated by any provision of this Agreement.


ARTICLE 6. 
TERMINATION

Section 6.1.
Termination upon Completion of Development


This Agreement shall terminate upon the expiration of its Term as defined in Section 1.5 or when the Property has been fully developed and all of the Owner’s and County’s obligations in connection therewith are satisfied, whichever occurs first. Upon termination of this Agreement, the County shall record a notice of such termination in a form satisfactory to the County Attorney.

Section 6.2.
Effect of Termination on Owner Obligations and Rights


Termination of this Agreement as to the Owner of the Property or any portion thereof shall not affect any of the Owner’s obligations to comply with the County’s General Plan and the terms and conditions of any applicable zoning, subdivision map, or other land use entitlements approved with respect to the Property. Termination of this Agreement shall not affect or invalidate in any manner Owner’s obligations of defense under Section 7.6.  

Section 6.3.
Effect of Termination on County Obligations and Rights


Upon termination of this Agreement as to the Owner of the Property, or any portion thereof, the entitlements, conditions of development, limitations on fees and all other terms and conditions of this Agreement shall no longer be vested with respect to the Property affected by such termination, except as to portions of the Project as described in Article 3 which are already being developed. Further, the County shall no longer be limited, by this Agreement, to make any changes or modifications to such entitlements, conditions or fee applicable to such Property, except as to portions of the Project as described in Article 3 which are already being developed. Termination of this Agreement shall not affect or invalidate in any manner County’s obligations of defense under Section 7.6. 


ARTICLE 7. GENERAL PROVISIONS

Section 7.1.
Transfer and Assignments

(a)
Assignment of Interests, Rights and Obligations. Owner shall have the full right to assign this Agreement as to the Property, or any portion thereof, in connection with any sale, transfer or conveyance thereof. Upon the express written assumption by the assignee of such assignment and the conveyances of Owner’s interest in the Property related thereto, Owner shall be released from any further liability or obligation hereunder related to the portion of the Property so conveyed. Owner’s rights to assign shall be subject to County’s approval pursuant to Section 7.1(b)(ii). 

(b)
Transfer Agreements.


i)
In connection with the transfer or assignment by Owner of all of any portion of the Property (other than a transfer or assignment by Owner to an affiliated party or a Mortgagee), Owner and the transferee shall enter into a written agreement (a “Transfer Agreement”) regarding the respective interests, rights and obligations of Owner and the transferee in and under this Agreement. Such Transfer Agreement may (i) release Owner from obligations under this Agreement that pertain to that portion of the Property being transferred, as described in the Transfer Agreement, provided that the transferee expressly assumes such obligations, and (ii) shall address any other matter deemed by County to be reasonably necessary or appropriate in connection with the transfer assignment. 

ii)
Owner shall seek County consent to any Transfer Agreement, which consent shall not be unreasonably withheld or delayed; provided, however, that the County shall consent to any Transfer Agreement unless it reasonably determines, based upon substantial evidence, that the transferee is not financially capable of fulfilling the terms and conditions of this Agreement or the transferee is unwilling or unable to work cooperatively with the County.

iii)
Any Transfer Agreement shall be binding on Owner, County and the transferee. Upon recordation of any Transfer Agreement in the Official Records of Napa County, Owner shall automatically be released from those obligations assumed by transferee. 

Section 7.2.
Covenants Running with the Land.


The conditions and covenants set forth in this Agreement and incorporated herein by exhibits shall run with the land and the benefits and burdens shall bind and inure to the benefit of the parties. Each and every purchaser, assignee or transferee of an interest in the Property, or any portion thereof, shall be obligated and bound by the terms and conditions of this Agreement, and shall be the beneficiary thereof and a party thereto, but only with respect to the Property, or such portion thereof, sold, assigned, or transferred to it. Any such purchaser, assignee or transferee shall observe and fully perform all of the duties and obligations of Owner contained in this Agreement, as such duties and obligations pertain to the Property sold, assigned or transferred to it.

Section 7.3.
Amendment or Cancellation of Agreement.


This Agreement may be amended or cancelled in whole or in part by mutual consent of the parties in writing, in accordance with the provisions of Government Code section 65868.

Section 7.4.
Notices.


Notices, demands, correspondence and other communications to County and Owner shall be deemed given if dispatched by prepaid first-class mail to the principal offices of the parties as designate in Section 1.4. 

Section 7.5.
Invalidity of Agreement/Severability.


If this Agreement in its entirety is determined by a court to be invalid or unenforceable, this Agreement shall automatically terminate as of the date of final entry of judgment. If any provision of this Agreement shall be determined by a court to be invalid and unenforceable, or if any provision of this Agreement is rendered invalid or unenforceable according to the terms of any federal or state statute, which became effective after the Effective Date, the remaining provisions shall continue in full force and effect so long as the invalid and unenforceable provisions do not alter the material provisions of the Agreement.

 Section 7.6.
Cooperation in the Event of Legal Challenge.


In the event of any administrative, legal or equitable action or other proceeding instituted by any person not a party to this Agreement challenging the validity of any provision of this Agreement or all actions, discretionary or ministerial, relating to the development and occupancy of the Project, the parties shall cooperate in defending such action or proceeding to settlement or final judgment including all appeals as set forth in this Section.  

(a)
Each party shall select its own legal counsel and retain such counsel at its own expense, and in no event shall County be required to bear the fees and costs of Owner’s attorneys. 

(b)
 The County shall have the right, but not the obligation, to defend such action, except that if Owner timely provides County with written notice that the Owner has elected to defend the action, the County shall not allow any default or judgment to be taken against it and shall not enter into any settlement or compromise of any claim which has the effect, directly or indirectly, of prohibiting, preventing, delaying, or further conditioning or impairing Owner’s rights hereunder. In addition, if Owner elects to defend the action the County shall provide reasonable assistance to Owner, such assistance to include (i) making available upon reasonable notice, and at no cost to Owner, County officials and employees who are or may be witnesses in such action, and (ii) provision of other non-privileged information within the custody or control of the County that is relevant to the subject matter of the action.  

(c)
Owner shall have the right, but not the obligation, to defend such action. If Owner defends any such action, it shall indemnify, defend, and hold harmless the County and the County’s officials and employees from and against any claims, losses, or liabilities, including attorneys fees,  assessed or awarded against the County by way of judgment, settlement, or stipulation. In such event, Owner shall further have the right to settle such action, provided that nothing herein shall constitute an amendment of this Agreement unless such amendment is approved by the County in accordance with applicable legal requirements, and the County reserves its full legislative discretion with respect thereto. With respect to actions filed within the applicable statute of limitations challenging the validity of the Ordinance adopting this Agreement, if Owner does not defend any such action, Owner shall be liable to County,  to the same extent as is provided for in the Indemnification Agreement executed by Owner as a condition of obtaining Use Permit P07-00412-UP. 

Section 7.7.
Joint Preparation of this Agreement.


This Agreement will not be construed against the party preparing it, but will be construed as if prepared by both parties. 

 Section 7.8.
Attorney’s Fees.


If any action, at law or in equity, is brought by either party to enforce or interpret provisions of this Agreement, the prevailing party shall be entitled to reasonable attorney’s fees and costs. 

Section 7.9.
Recordation.


This Agreement shall be recorded with the County Recorder within ten (10) days of its Effective Dates as required by Government Code section 65868.5. 

Section 7.10.
Entire Agreement.


This Agreement contains the entire understanding and agreement of the parties with respect to the subject matter hereof. There are no oral or written representations, understandings, undertakings, or agreements which are not contained or expressly referred to in this Agreement, and any such representations, understandings, or agreements not contained or expressly referred to herein are superseded by this Agreement. 

Section 7.11.
Governing Law.


This Agreement and any dispute arising hereunder shall be governed and interpreted in accordance with the laws of the State of California without regard to its conflict of law principles. 

Section 7.12.
Time is of the Essence. 


Time is of the essence in the performance of the provisions of this Agreement as to which time is an element. 

Section 7.13.
Waiver. 


Failure by a party to insist upon the strict performance of any of the provisions of this Agreement shall not constitute a waiver of that party’s right to insist and demand thereafter upon strict compliance with the terms of this Agreement. 

Section 7.14.
Mutual Covenants.

The covenants contained in this Agreement are mutual covenants and also constitute conditions to the concurrent or subsequent performance by the benefited party of the covenants to be performed by such party. 

Section 7.15.
Project as a Private Undertaking.

It is specifically understood and agreed that the development of the Project is a private development, that neither party is acting as the agent of the other in any respect, and that each party is an independent contracting entity with respect to the terms, covenants and conditions contained in this Agreement. The only relationship between the County and the Owner is that of a government entity regulating the development of private property and the owner of such property. 

Section 7.16.
Further Actions.

Each of the parties shall cooperate with and provide reasonable assistance to the other to the extent contemplated in the performance of all obligations under this Agreement and the satisfaction of the conditions of this Agreement. 

Section 7.17.
Indemnification.
(a)
Owner shall indemnify and hold the County, its officers, agents, employees and independent contractors free and harmless from any liability based or asserted upon any negligent or intentional act of omission of the Owner, its officers, agents, employees, subcontractors, and independent contractors, for property damage, bodily injury, or death or any other element of damage, relating to or in any way connected with the Property or arising from Owner’s activities contemplated under this Agreement save and except claims for damages arising through the sole negligence or willful misconduct of the County.  

(b) 
The County shall indemnify and hold harmless the Owner, its officers, agents, employees and independent contractors free and harmless from any liability based or asserted upon any negligent or intentional act of omission of the County, its officers, agents, employees, subcontractors, and independent contractors, for property damage, bodily injury, or death or any other element of damage, relating to or in any way connected with the Property or arising from County’s activities contemplated under this Agreement save and except claims for damages arising through the sole negligence or willful misconduct of the Owner.

Section 7.18.
Force Majeure



If Owner is unable to meet the terms and conditions of this Agreement due to any cause beyond its reasonable control, including but not limited to fire, weather, flood, disease, act of God, theft, explosion, war, labor strike or disturbance, boycott, utility interruption, or government regulation or directive, then Owner shall have the option to be relieved from performing its obligations under this Agreement to the extent such causes prevent performance.  Notice of such shall be promptly given in writing to the County and such notice will release the Owner from any further obligation associated therewith.  

ARTICLE 8. PUBLIC BENEFIT

Section 8.1.
Public Benefit.


The parties acknowledge and agree that the Project will create a substantial public benefit for the County and its citizens and that it confers substantial private benefits on the Owner. Accordingly, the Owner has agreed to deliver the consideration and undertake the obligations of this Agreement to balance the private benefits conferred on the Owner, to provide public assurance that this Agreement is fair, just and reasonable and prompted by the necessities of the situation, and to provide extraordinary benefits to the County and the public. The Owner acknowledges that this consideration is reasonably related to the impacts of the Project on the community. The County hereby acknowledges the fairness and adequacy of such consideration. It is further acknowledged by the parties that neither party would have entered into this Agreement if each party had not acknowledged that a reasonable relationship exists between all requirements of the Project and all the benefits to the community of the Project. 


IN WITNESS WEREOF, the parties hereto have executed this Agreement on the day and year set forth below. 

[Signature Page Follows]

COUNTY OF NAPA

a political subdivision of the State of California 

By:____________________________


APPROVED AS TO FORM

      DIANE DILLON, Chair of the

Board of Supervisors


ATTEST:






By:_____________________









Robert Westmeyer,

By:____________________________


County Counsel




        County Clerk





NAPA INDUSTRIAL, LLC

a Delaware limited liability company

By:
CalSMART L.L.C., Series E


a series of a Delaware limited liability company
Its:
Manager


By:
RREEF America L.L.C.



a Delaware limited liability company


Its:
Manager



By: ____________________________
Date: __________________



Name:
David M. Wilbur



Its:
Director

APPROVED AS TO FORM

By:_____________________

Tom Carey, 

Attorney for Napa Industrial
Development Agreement 
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