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ORDINANCE NO. _______

AN ORDINANCE OF THE BOARD OF SUPERVISORS OF THE COUNTY OF NAPA, STATE OF CALIFORNIA, AMENDING SECTIONS 18.08.605, 18.119.010, 18.119.015, 18.119.019, AND 18.119.230, AND ADDING A NEW SECTION 18.119.215 RELATING TO PERMITTING OF TELECOMMUNICATION FACILITIES

WHEREAS, periodically the Conservation, Development and Planning Department recommends certain zoning amendments to Chapter 18 of the Napa County Code based on changes in California state law; and

WHEREAS, Senate Bill 1627 requires cities and counties in certain instances to now administratively approve applications for defined collocation facilities on or immediately adjacent to a wireless telecommunications collocation facility through the issuance of a building permit or other nondiscretionary permit; and

WHEREAS, Senate Bill 1627 also places limits on restricting the time duration of permits for telecommunication facilities and limits the amount of security that may be charged to ensure proper removal of such facilities; and

WHEREAS, adoption of this Ordinance will bring the Napa County Code into compliance with state requirements as set forth in Senate Bill 1627;

The Board of Supervisors of the County of Napa ordains as follows:


SECTION 1.

Section 18.08.605 (Telecommunication facility – Co-located) of Chapter 18.08 (Definitions) of the Napa County Code is amended to read in full as follows:

18.08.605
Telecommunication facility--Co-located.

“Co-located telecommunication facility” means a telecommunication facility comprised of a single telecommunication tower or building supporting one or more antennas, dishes, or similar devices owned or used by more than one public or private entity, except as specifically defined in Section 18.119.215 for such facilities permitted under that section.
SECTION 2.

Section 18.119.010 (Telecommunication facilities – Minimum application requirements) of Chapter 18.119 (Telecommunication Facilities, Satellite Dishes, and Other Antennas) of the Napa County Code is amended to read in full as follows:
18.119.010
Telecommunication facilities--Minimum application requirements.

A.
The director shall establish and maintain a list of information that must accompany every application for the installation of a telecommunications facility. Said information may include, but shall not be limited to, completed supplemental project information forms, cross-sectional area calculations, service areas maps, network maps, alternative site analysis, visual impact demonstrations including mock-ups and/or photo-montages, visual analysis, NIER (non-ionizing electromagnetic radiation) exposure studies, title reports identifying legal access, security programs, lists of other nearby telecommunications facilities, deposits for peer review and an estimate prepared by a California-registered civil engineer regarding the cost to fully demolish and remove the requested telecommunication facility, including costs to regrade and revegetate the project site to original, pre-project conditions. The director may release an applicant from having to provide one or more of the pieces of information on this list upon a finding that in the specific case involved said information is not necessary to process or make a decision on the application being submitted.

B.
The director is explicitly authorized at his/her discretion to employ on behalf of the county an independent technical expert to review any technical materials submitted including, but not limited to, those required under this section and in those cases where a technical demonstration of unavoidable need or unavailability of alternatives is required. The applicant shall pay all the costs of said review, including any administrative costs incurred by the county. Any proprietary information disclosed to the county or the expert hired shall remain confidential and shall not be disclosed to any third party. 
SECTION 3.
 
Section 18.119.015 (Telecommunication facilities – Standard agreements required) of Chapter 18.119 (Telecommunication Facilities, Satellite Dishes, and Other Antennas) of the Napa County Code is amended to read in full as follows:
18.119.015
Telecommunication facilities--Standard agreements required.

A.
A maintenance/facility removal agreement signed by the applicant shall be submitted to the director prior to approval of the use permit or other entitlement for use authorizing the establishment or modification of any telecommunications facility which includes a telecommunication tower, one or more new buildings/equipment enclosures larger in aggregate than three hundred ft2, more than three satellite dishes of any size, or a satellite dish larger than four feet in diameter. Said agreement shall bind the applicant and the applicant’s successors-in-interest to properly maintain the exterior appearance of and ultimately remove the facility all in compliance with the provisions of this chapter and any conditions-of-approval. It shall further bind them to pay all costs for monitoring compliance with and enforcement of the agreement and to reimburse the county for all costs incurred to perform any work required of the applicant by this agreement that the applicant fails to perform. It shall also specifically authorize the county and/or its agents to enter onto the property and undertake said work so long as:

1.
The director has first provided the applicant the following written notices:

a.
An initial compliance request identifying the work needed to comply with the agreement and providing the applicant at least forty-five calendar days to complete it, and
b.
A follow-up notice of default specifying the applicant’s failure to complete the work within the time period specified and indicating the county’s intent to commence the required work within ten working days; and

2.
The applicant has not filed an appeal pursuant to Chapter 2.88 of this code. If an appeal is filed, the county shall be authorized to enter the property and perform the necessary work if the appeal is dismissed or final action on the appeal is taken in favor of the director.

B.
All costs incurred by the county to undertake any work required to be performed by the applicant pursuant to the agreement referred to in (A) including, but not limited to, administrative and job supervision costs, shall be borne solely by the applicant. The applicant shall deposit in the telecommunications fund referred to under (C) below within ten working days of written request therefor such costs as the county reasonably estimates or has actually incurred to complete such work. When estimates are employed, additional monies shall be deposited as needed within ten working days of demand to cover actual costs. The agreement shall specifically require the applicant to immediately cease operation of the telecommunication facility involved if the applicant fails to pay the monies demanded within ten working days. It shall further require that operation remain suspended until such costs are paid in full.

C.
To secure compliance with the agreement referred to in subsection (A) above, the applicant shall provide one or more of the following forms of security: 
1.
A performance bond or bonds by one or more duly authorized corporate sureties;

2.
A letter of credit, in a form acceptable to the county counsel, issued by a financial institution subject to regulation by the state or federal government, guaranteeing that all or any portion of the funds available pursuant to the letter of credit will be paid upon the written demand of the director, and that such written demand need not present documentation of any type as a condition of payment, including proof of such loss; or,

3.
Such other form of security that is acceptable to the director. The amount of the security shall be an amount rationally related to the actual costs of removal of the facility’s components. In establishing that amount, the director shall take into consideration information provided by the applicant regarding the cost of removal, the estimated life span of the facility, and a factor for inflation. 
Said approved security shall be provided prior to the issuance of any necessary building permit or commencement of facility use, whichever comes first.
D.
An indemnification agreement signed by the applicant(s) binding him/her and his/her successors-in-interest to defend at his/her sole expense any action brought against the county, its agents, officers, or employees as a result of issuance of an entitlement to establish or modify a telecommunication facility shall be submitted to the director within ten working days of the filing of an appeal under Chapter 2.88 or the commencement of any action in court with regards to the underlying project, whichever comes first.
SECTION 4.

Section 18.119.019 (Telecommunication facilities – Life of permits) of Chapter 18.119 (Telecommunication Facilities, Satellite Dishes, and Other Antennas) of the Napa County Code is amended to read in full as follows:
18.119.019
(Reserved).



SECTION 5.

A new Section 18.119.215 (Collocation facility permitting) is added to Chapter 18.119 (Telecommunication Facilities, Satellite Dishes, and Other Antennas) of the Napa County Code to read in full as follows:
18.119.215
Collocation facility permitting.
A.
Notwithstanding any other provision in this Chapter 18.119, a collocation facility as defined in this section shall be permitted, subject to the issuance of a building permit, if it satisfies the following requirements:  

1.
The wireless telecommunications collocation facility on which the collocation facility is proposed was subject to a discretionary permit and an environmental impact report was certified, or a negative declaration or mitigated negative declaration was adopted for the wireless telecommunications collocation facility in compliance with the California Environmental Quality Act  (Division 13 (commencing with Section 21000) of the Public Resources Code), the requirements of Public Resources Code section 21166 do not apply, and the collocation facility incorporates required mitigation measures specified in that environmental impact report, negative declaration, or mitigated negative declaration; and
2.
The collocation facility is consistent with all the requirements applicable to the wireless telecommunications collocation facility, including but not limited to use permit conditions and the development and performance standards set forth in Sections 18.119.020 through 18.119.180. 

B.
If a collocation facility is proposed on, or immediately adjacent to an existing wireless telecommunications collocation facility which has not been subject to a discretionary permit as set forth in subsection (A)(1) above, the wireless telecommunications collocation facility shall be subject to use permit or site plan approval issued on or after January 1, 2007, and comply with the following:

1. 
The California Environmental Quality Act (Division 13 (commencing with Section 21000) of the Public Resources Code) through certification of an environmental impact report, or adoption of a negative declaration, mitigated negative declaration, or a categorical exemption;
2.
Applicable state and county requirements, including the Napa County General Plan, Airport Industrial Area Specific Plan, and zoning ordinances;
3.
All of the development and performance standards set forth in Sections 18.119.020 through 18.119.180; and
4.
At least one public hearing on the discretionary permit required under this subsection (B) has been held and notice thereof has been given pursuant to Government Code section 65091. 

C.
For purposes of this section, the following definitions apply:

1.
“Collocation facility” means the placement or installation of wireless facilities, including antennas, and related equipment, on, or immediately adjacent to, a wireless telecommunication collocation facility.

2.
“Wireless telecommunications facility” means equipment and network components such as towers, utility poles, transmitters, base stations, and emergency power systems that are integral to providing wireless telecommunications services.

3.
“Wireless telecommunications collocation facility” means a wireless telecommunications facility that includes collocation facilities. 

D.
With respect to the consideration of the environmental effects of radio frequency emissions associated with collocation facilities, review shall be limited to that authorized by Section 332(c)(7) of Title 47 of the United States Code, or as that section may be hereafter amended.

SECTION 6.

Section 18.119.230 (Minor antenna--Basic requirements) of Chapter 18.119 (Telecommunication Facilities, Satellite Dishes, and Other Antennas) of the Napa County Code is amended to read in full as follows:
18.119.230
Minor antenna—Basic requirements.

Minor antennas as defined in Section 18.08.378 may be installed, erected, maintained, and/or operated in any zoning district where such antennas are permitted under this title so long as all the following conditions are met:

A.
The underlying use involved is accessory to the primary use of the property which is not a telecommunications facility;

B.
No more than three other antenna or satellite dishes larger than two feet in diameter, other than amateur radio antennas are present on the parcel;

C.
The combined effective radiated power radiated by all the antenna present on the parcel is less than one thousand five hundred watts;

D.
The combined NIER levels produced by all the antenna present on the parcel does not exceed the NIER standard established in Section 18.119.180;

E.
The antenna is not situated between the primary building on the parcel and any public or private street adjoining the parcel, except that accessory antennas may be co-located with any public pay telephone installation or similar facilities, so long as antennas are hidden from view to the public and such facilities are architecturally integrated with the telephone installation or other primary facility if not a telephone installation;

F.
The antenna is located outside all yard and street setbacks specified in Chapters 18.104 and 18.112 and no closer than twenty feet to any property line, with the exception of accessory antennas located as part of pay telephone facilities or similar facilities as determined by the director;

G.
None of the guy wires employed are anchored within the area in front of the primary structure on the parcel;

H.
No portion of the antenna array extends beyond the property lines or into the area in front of the primary building on the parcel, with the exception of accessory antennas located as part of pay telephone facilities or similar facilities as determined by the director;

I.
At least ten feet of horizontal clearance exists between the antenna and any power lines;

J.
All towers, masts and booms are made of a noncombustible material and all hardware such as brackets, turnbuckles, clips and similar type equipment subject to rust or corrosion has been protected either by galvanizing or sheradizing after forming;

K.
The materials employed are not unnecessarily bright, shiny, or reflective and are of a color and type that blends with the surroundings to the greatest extent possible; and

L.
The installation is in compliance with the manufacturer’s structural specifications and the requirements of the Uniform Building Code including Section 507. Exceptions Table SD, Table 23-24 and Section 360. 
SECTION 7.

After a preliminary review of the Project, the Planning Department determined that this ordinance would not have a significant effect on the environment and is exempt from the California Environmental Quality Act. The project will not impact an environmental resource of hazardous or critical concern, has no cumulative impact, there is no reasonable possibility that the activity may have a significant effect on the environment due to unusual circumstances, will not result in damage to scenic resources, is not located on a list of hazardous waste sites, will not cause substantial adverse change in the significance of a historical resource or extract groundwater in excess of the Phase 1 groundwater extraction standards as set by the Department of Public Works. [See Class 5 (“Minor Alterations in Land Use Limitations”) which may be found in the guidelines for the implementation of the California Environmental Quality Act at 14 CCR §15305; see also Napa County’s Local Procedures for Implementing the 
California Environmental Quality Act, Appendix B.]

SECTION 8.

Pursuant Chapter 4, Title 7, commencing with Section 65800, of the California Government Code, this Ordinance is consistent with the following policies and goals of the 2008 General Plan Update: AG/LU-29, AG/LU-85, CC-14, E-16, SAF-39, and SAF-40.
SECTION 9.

If any section, subsection, sentence, clause, phrase or word of this Ordinance is for any reason held to be invalid by a court of competent jurisdiction, such decision shall not affect the validity of the remaining portions of this ordinance.  The Board of Supervisors of the County of Napa hereby declares it would have passed and adopted this Ordinance and each and all provisions hereof irrespective of the fact that any one or more of said provisions be declared invalid.

SECTION 10.
This ordinance shall be effective thirty (30) days from and after the date of its passage.

SECTION 11.
A summary of this ordinance shall be published at least once 5 days before adoption and at least once before the expiration of 15 days after its passage in the Napa Valley Register, a newspaper of general circulation published in the County of Napa, together with the names of members voting for and against the same. 

The foregoing ordinance was introduced and public hearing held thereon before the Napa County Conservation, Development and Planning Commission at a regular meeting of the Commission on the _____ day of ___________, 2009, and was passed at a regular meeting of the Board of Supervisors of the County of Napa, State of California, held on the ________ day of ___________, 2009, by the following vote:
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SUPERVISORS










NOES:

SUPERVISORS










ABSTAIN:
SUPERVISORS









ABSENT:
SUPERVISORS














MARK LUCE, CHAIR






Napa County Board of Supervisors

ATTEST:  GLADYS I. COIL

Clerk of the Board of Supervisors

By:_____________________       

APPROVED AS TO FORM

Office of County Counsel

By:  Rob Paul (by e-signature)


Deputy County Counsel

By:  Sue Ingalls (by e-signature)


County Code Services

Date: January 27, 2009


APPROVED BY THE NAPA COUNTY

BOARD OF SUPERVISORS

Date:   ________________________

Processed by:

______________________________
Deputy Clerk of the Board
I HEREBY CERTIFY THAT THE ORDINANCE ABOVE WAS POSTED IN THE OFFICE OF THE CLERK OF THE BOARD IN THE ADMINISTRATIVE BUILDING, 1195 THIRD STREET ROOM 310, NAPA, CALIFORNIA ON __________________________.

_______________________________, DEPUTY
GLADYS I. COIL, CLERK OF THE BOARD
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