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AGREEMENT 

TELECOMMUNICATION FACILITY 

MAINTENANCE/REMOVAL AGREEMENT TM -           
(APN      )

THIS TELECOMMUNICATION FACILITY MAINTENANCE/REMOVAL AGREEMENT, hereinafter referred to as “AGREEMENT”, is made and entered into this        day of      

 FORMTEXT 
     , 200_, by and between the COUNTY OF NAPA, a political subdivision of the STATE OF CALIFORNIA, hereinafter referred to as "COUNTY", and      ,      , hereinafter referred to as "OPERATOR", whose principal business office in California is located at      
RECITALS

WHEREAS, OPERATOR wishes to establish a telecommunications facility, hereinafter referred to as “TELECOMMUNICATION FACILITY”, within the unincorporated boundaries of COUNTY on Napa County Assessor’s Parcel      ; and 


WHEREAS, OPERATOR possesses a leasehold estate in and has lawful access from a public road to said assessor’s parcel for the purpose of constructing and operating TELECOMMUNICATION FACILITY ; and


WHEREAS, TELECOMMUNICATION FACILITY is comprised of the following improvements constructed by or on behalf of, or used by, OPERATOR:

(1) ____________________
(2) ____________________

(3) ____________________

(4) ____________________

(5) ____________________

(6) ____________________


WHEREAS, OPERATOR has filed an application with COUNTY for an entitlement to establish said facility; and 


WHEREAS, Section 18.119.015 (A) of the Napa County Code requires the person or entity requesting establishment or modification of any telecommunications facility which includes a telecommunication tower, one or more new buildings/ equipment enclosures larger in aggregate than 300 square feet, more than three satellite dishes of any size, or a satellite dish larger than four feet in diameter to submit to COUNTY’s Director of Conservation Development & Planning, hereinafter referred to as “DIRECTOR”, a signed telecommunication facility maintenance/removal agreement prior to the approval of the subject entitlement for use; and 


WHEREAS, TELECOMMUNICATION FACILITY includes one or more of the components listed above; and 


WHEREAS, COUNTY has approved the requested entitlement (     ) for use subject to provision of the required agreement.

TERMS

IN CONSIDERATION of the foregoing and the mutual covenants and representations set forth herein, the receipt and sufficiency of which is hereby acknowledged, the parties, intending to be legally bound, hereby agree as follows:

1. Persons Bound.  This AGREEMENT shall run with the property upon which TELECOMMUNICATION FACILITY is located and fully bind OPERATOR and each and all of its successors-in-interest and assigns. Hereafter, the term “OPERATOR” in this AGREEMENT shall include all said successors and assigns.  OPERATOR shall take those actions necessary to assure that said successors and assigns are as fully bound by this AGREEMENT as it is prior to transfer of any of its interest in said facility. 

2. Term. This AGREEMENT shall commence upon execution hereof by both parties and shall only terminate upon removal of TELECOMMUNICATION FACILITY in conformance with the provisions of Paragraph 5 (Removal of Telecommunication Facility); except that the obligations of OPERATOR to COUNTY under Paragraphs 12 (Indemnification) and 13 (Insurance) shall continue in full force and effect after said expiration date as to liability for acts or omissions occurring during the term of this AGREEMENT.

3. Termination for Cause/Convenience.  This AGREEMENT may be terminated prior to its expiration only upon prior written AGREEMENT by both parties.

4. Maintenance of Telecommunication Facility.  OPERATOR shall, at its sole expense, maintain to the satisfaction of COUNTY the exterior appearance of TELECOMMUNICATION FACILITY in compliance with all applicable provisions of the Napa County Code and any conditions-of-approval associated with the permit or other entitlement for use granted.

5. Removal of Telecommunication Facility.  OPERATOR shall, at its sole expense, remove TELECOMMUNICATION FACILITY if (a)  the underlying use permit or other entitlement for use is revoked, or (b) use of the facility ceases for a year and a day (ie, the facility is abandoned).  Telecommunication Facility removal shall commence within 120 days of any of the actions listed above unless COUNTY issues a new use permit or other entitlement for use in the interim.  Telecommunications Facility removal shall include removal of all improvements installed or constructed by or on the behalf of OPERATOR, its agents or its predecessors in interest, including their foundations down to 3 feet below the natural surface of the ground, and restoration of the site to its natural pre-construction condition.  OPERATIOR shall at its sole expense, remove the entirety of any access road installed or constructed by or on the behalf of OPERATOR, its agents or its predecessors in interest and the ground returned to its natural condition unless the property owner establishes to the satisfaction of COUNTY that each section of road that is to be left is necessary to provide access to adjoining parcels or serve some other existing permitted use of the property.  All removal and restoration work shall be completed to the satisfaction of COUNTY within 180 days of permit/entitlement non-renewal, revocation, or abandonment as relevant.

6. Failure To Maintain/Remove Telecommunication Facility.  If OPERATOR fails to maintain or to remove TELECOMMUNICATION FACILITY in compliance with the requirements of Paragraphs 4 (Maintenance of Telecommunication Facility) or 5 (Removal of Telecommunication Facility), respectively, DIRECTOR shall send OPERATOR a “REQUEST FOR COMPLIANCE” identifying the work that needs to be done and giving OPERATOR at least forty-five (45) calendar days to complete it.  If OPERATOR fails to complete said work within the time frames specified, DIRECTOR shall send OPERATOR a “notice of default” documenting OPERATOR’s failure to perform and indicating COUNTY’s intent to commence the required work within ten (10) working days.  If OPERATOR has not finished the required work within ten (10) working days of this notice or any written extension thereto granted by COUNTY or fails to file an appeal pursuant to Section 2.88.040 of the Napa County Code within ten (10) working days of the NOTICE OF DEFAULT, COUNTY and/or its agents may enter the property and perform the needed work.  If an appeal is filed, COUNTY may enter the property and perform the necessary work only if the appeal is dismissed or final action is taken on it in favor of DIRECTOR.  The right of COUNTY to do the necessary work is permissive and shall not be construed as requiring COUNTY to perform or to arrange performance of said work.  As an alternative, COUNTY may seek, and is entitled to, injunctive and other equitable relief to compel OPERATOR to maintain or remove, as relevant, TELECOMMUNICATION FACILITY. Nothing in this paragraph shall be construed as a waiver by COUNTY of its right to pursue other legal remedies concurrently or subsequently to compel maintenance/removal of TELECOMMUNICATION FACILITY, including but not limited to, revocation of the use permit or other entitlement for use.

7. Security for Compliance. As security to ensure compliance with the terms of this AGREEMENT, OPERATOR shall submit, prior to the issuance of any necessary building permit or commencement of facility use, whichever comes first, security deemed sufficient by the DIRECTOR to ensure the complete removal of the TELECOMMUNICATION FACILITY, including costs to regrade and revegetate the project site to original, pre-project conditions. The security shall be in one of the following forms: (a) A performance bond or bonds by one or more duly authorized corporate sureties, or (b) A letter of credit, in a form acceptable to the County Counsel, issued by a financial institution subject to regulation by the state or federal government, guaranteeing that all or any portion of the funds available pursuant to the letter of credit will be paid upon the written demand of the DIRECTOR, and that such written demand need not present documentation of any type of condition of payment, including proof of loss, or (c) Such other form of security that is acceptable to the DIRECTOR. The amount of the security shall be an amount as determined pursuant to Section 18.119.015(C).   OPERATOR specifically authorizes COUNTY and its agents, at their sole discretion, to use said security to undertake  facility removals with respect to the TELECOMMUNICATION FACILITY without further approval by or consultation with OPERATOR.

8. Administrative and Enforcement Costs.  OPERATOR shall pay all reasonable costs incurred by COUNTY in monitoring compliance with and enforcing this AGREEMENT.  Said costs shall include, but are not limited to, the costs of COUNTY inspections, the cost of administrating this AGREEMENT, and all attorneys fees and any other costs incurred by COUNTY by virtue of any breach of this AGREEMENT by OPERATOR subject to the provisions of Paragraph 23.  OPERATOR shall submit to COUNTY  of written request therefor any monies due under this provision

9. Maintenance And Removal Costs.  OPERATOR shall reimburse COUNTY for all costs incurred to fulfill the obligations of OPERATOR under Paragraphs 4 (Maintenance of Telecommunication Facility) and 5 (Removal of Telecommunication Facility) that OPERATOR fails to fulfill in a timely and satisfactory manner.  In addition to the actual costs of the work itself, said costs shall include, but are not limited to, reasonable administrative and job supervision costs actually incurred with respect to the work.  OPERATOR shall submit to COUNTY   within ten (10) working days of written request therefor such monies as COUNTY reasonably estimates will be needed or have actually been spent to perform the necessary maintenance or removal work pursuant to Paragraph 6 (Failure To Maintain/Remove Telecommunication Facility) in excess of the posted security.  If estimates are employed, they shall be in writing and shall contain a detailed breakdown of the costs expected to be incurred including administrative and job supervision costs.  If the actual costs incurred by COUNTY exceed estimated costs, OPERATOR shall submit to COUNTY  within ten (10) working days of demand therefor those additional monies needed to cover actual costs.  If the actual costs incurred are less than estimated costs, the excess monies collected shall be  refunded to OPERATOR within sixty (60) days of submission to DIRECTOR of a signed claim form acceptable to COUNTY’s Auditor.  DIRECTOR shall review and approve as to form and content said claim, which shall then be submitted to COUNTY’s Auditor on the next available claims filing date following receipt.

10. Failure To Pay Administrative, Enforcement, Maintenance, Or Removal Costs.  If OPERATOR fails to submit to COUNTY or its agents officers or employees the monies required under Paragraphs 8 (Administrative and Enforcement Costs) or 9 (Maintenance and Removal Costs) within the time frames specified therein, DIRECTOR shall send OPERATOR a “NOTICE OF NON-PAYMENT” documenting OPERATOR’s failure to perform and directing him/her to cease operation of TELECOMMUNICATION FACILITY within ten (10) working days.  If OPERATOR does not pay the monies owed within this ten (10) working day period or any written extension thereto granted by DIRECTOR or fails to file an appeal pursuant to Section 2.88.040 of the Napa County Code within ten (10) working days of the NOTICE OF NON-PAYMENT, OPERATOR shall thereafter immediately cease operation of TELECOMMUNICATION FACILITY.  If an appeal is filed, OPERATOR need only cease operation of TELECOMMUNICATION FACILITY if the appeal is dismissed or final action on it is taken that finds that the money owed must be paid.  Once operation of TELECOMMUNICATION FACILITY ceases, it shall remain suspended until OPERATOR pays in full the required monies.

11. Notices.  All notices required or authorized by this AGREEMENT shall be in writing and shall be delivered in person or by deposit in the United States mail, by certified mail, postage prepaid, return receipt requested.  Any mailed notice, demand, request, consent, approval or communication that either party desires to give the other party shall be addressed to the other party at the address set forth below. Either party may change its address by notifying the other party of said change.  Any notice sent by mail in the manner prescribed by this paragraph shall be deemed to have been received on the date noted on the return receipt or five (5) days following the date of deposit, whichever is earlier.



COUNTY





OPERATOR
Napa Co Conservation Development & Planning Dept


     
Attn:  Director




     
1195 Third Street Suite 210





     
Napa, CA 94559






     
12. Indemnification.  OPERATOR shall defend, indemnify and hold harmless COUNTY, and each and all of its officers, agents and employees, from any claim, loss or liability including without limitation, those for personal injury (including death) or damage to property, arising out of or connected with any aspect of the performance by OPERATOR or its officers, agents, or employees, of activities or obligations authorized under this AGREEMENT, except for those claims, losses, liabilities, and damages caused by the negligence or willful misconduct of COUNTY or its officers, agents, or employees.
13. Insurance.  OPERATOR shall obtain and maintain in full force and effect throughout the term of this AGREEMENT, and thereafter as to matters occurring during the term of this AGREEMENT, the following insurance coverage(s) issued by a company licensed (admitted) to transact business in the State of California and/or having a A.M. Best rating of A VII or better: 

(a)
General Liability Insurance.  Commercial or comprehensive general liability [CGL] insurance coverage (personal injury and property damage) of not less than One Million Dollars ($1,000,000) combined single limit per occurrence, covering liability or claims for any personal injury, including death, to any person and/or damage to the property of any person arising from the acts or omissions of OPERATOR or any officer, agent, or employee of OPERATOR under this AGREEMENT.

(b)
Comprehensive Automobile Liability Insurance. A comprehensive automobile liability insurance policy (Bodily Injury and Property Damage) on owned, hired, leased and non-owned vehicles used in conjunction with OPERATOR'S business of not less than Three Hundred Thousand Dollars ($300,000) combined single limit per occurrence.

(c)
Workers’ Compensation Insurance. A workers’ compensation and disability insurance policy covering to the extent required by law all persons employed in the performance of any activities required under this AGREEMENT.

(d)
Certificates.  All insurance coverage’s referenced in (a) and (b), above, shall be evidenced by one or more certificates of coverage which shall be filed by OPERATOR with the Department of Conservation, Development and Planning prior to commencement of performance of any of OPERATOR'S duties; shall be kept current during the term of this Agreement; shall provide that COUNTY shall be given no less than thirty (30) days prior written notice of any non-renewal, cancellation, other termination, or material change, except that only ten (10) days prior written notice shall be required where the cause of non-renewal or cancellation is non-payment of premium; and shall provide that the inclusion of more than one insured shall not operate to impair the rights of one insured against another insured, the coverage afforded applying as though separate policies had been issued to each insured, but the inclusion of more than one insured shall not operate to increase the limits of the company's liability.  For the insurance coverage referenced in (a), above, the certificate of insurance or endorsements attached thereto shall also name COUNTY, its officers, employees, agents and volunteers as additional insureds; shall provide that if the same policy applies to activities of OPERATOR not covered by this Agreement then the limits in the applicable certificate relating to the additional insured coverage of COUNTY shall pertain only to liability for activities of OPERATOR under this Agreement; and shall provide that the insurance provided is primary coverage to COUNTY with respect to any insurance or self-insurance programs maintained by COUNTY.  Upon request of COUNTY’S Risk Manager, OPERATOR shall provide or arrange for the insurer to provide within thirty (30) days of the request, certified copies of the actual insurance policies or relevant portions thereof.


(e)
Deductibles/Retentions.  Any deductibles or self-insured retentions shall be declared to, and be approved by, COUNTY’S Risk Manager.  At the option of and upon request by COUNTY’S Risk Manager, either the insurer shall reduce or eliminate such deductibles or self-insurance retentions as respects COUNTY, its officers, employees, agents and volunteers or OPERATOR shall procure a bond guaranteeing payment of losses and related investigations, claims administration and defense expenses.
14. Independent Party.  OPERATOR and the officers, agents, and employees of OPERATOR are not, and shall not be deemed, employees of COUNTY for any purpose, including, but not limited to, workers' compensation.  OPERATOR shall, at its own risk and expense, determine the method and manner by which duties imposed on it by this AGREEMENT are performed; provided, however, that COUNTY may monitor and approve the work done.

15. Damages.  OPERATOR waives any claim of damages against COUNTY and its officers, agents, or employees arising out of or connected with any aspect of the performance by COUNTY or its officers, agents, or employees of activities or obligations authorized under this AGREEMENT, except for damages caused by the willful misconduct of COUNTY or its officers, agents, or employees.

16. Compliance with Laws.  OPERATOR shall observe and comply with all applicable Federal, State and local laws, rules, and regulation including, but not limited to, all relevant provisions of the Napa County Code.  OPERATOR shall not discriminate against any person performing the work required under this AGREEMENT on the basis of race, creed, color, national origin, religious belief, gender, sexual orientation, medical condition, or disability .

17. Assignment.  OPERATOR shall not assign or otherwise transfer all or any part of its interest in or obligations under this AGREEMENT or in TELECOMMUNICATION FACILITY without prior written notice to COUNTY. Any such assignment shall not relieve OPERATOR of its obligations under this AGREEMENT.  For purposes of this paragraph,  OPERATOR is defined as in Paragraph 1 above.

18. Consent.  In any case where the approval or consent of one party hereto is required, requested, or otherwise to be given under this AGREEMENT, such party shall not unreasonably delay or withhold its approval or consent.

19. Interpretation.  The headings used herein are for reference only.  The terms of this AGREEMENT are as set forth in the text under the headings.  This AGREEMENT shall be governed by the laws of the State of California.

20. Severability.  If any provision of this AGREEMENT, or any portion thereof, is found to be unenforceable or invalid for any reason, such provision shall be severable and shall not in any way impair the enforceability of any other provision of this AGREEMENT.

21. No Waiver.  The waiver by either party of any breach or violation of any requirement of this AGREEMENT shall not be deemed to be a waiver of any such breach in the future, or of the breach of any other requirement of this AGREEMENT.

22. Specific Performance.  Because the services to be performed by OPERATOR under the terms of this AGREEMENT involve the maintenance of uncluttered public views, the loss of which cannot be reasonably or adequately compensated in damages in an action of law, COUNTY, in addition to any other rights or remedies which COUNTY may possess, shall be entitled to injunctive and other equitable relief to prevent a breach of this AGREEMENT by OPERATOR.

23. Attorney's Fees. In the event that either party commences legal action of any kind or character to enforce the provisions of the AGREEMENT, obtain damages for breach thereof, or obtain injunctive or equitable relief, the prevailing party in such litigation shall be entitled to all costs and reasonable attorney's fees incurred in connection with such action.

24. Entirety of Agreement.  This AGREEMENT constitutes the entire agreement and understanding between the parties relating to the subject of this AGREEMENT and supersedes all previous agreements, promises, representations, understandings, offers, and negotiations, whether written or oral, among the parties with respect to the subject matter hereof.  Any amendments to this AGREEMENT must be in writing and executed by both parties

IN WITNESS WHEREOF, the parties have executed this AGREEMENT on the date first written above.










"OPERATOR"









        








   By:________________________________________









               









              








“COUNTY”









   County of Napa, a political subdivision of the State of 









   California









   By:_______________________________________









          HILLARY GITELMAN, Director









          Conservation Development & Planning Dept

[All signatures above must be notarized]
APPROVED AS TO FORM


Office of County Counsel





By: ____________________                 





Date:__________________                   
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