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To: Nancy Watt, County Executive Officer
From: Hillary Gitelman, Director of Conservation, Development & Planning

Report By: Chris Cahill, Planner (707.253.4847, ccahill@co.napa.ca.us)
Date: June 6, 2008

Subject: Appeal of Denial of Fee Waiver Request P08-00355, Duncan Horses

Copy: Tom Carey (DP&F); Hilary De Puy (GVM); Rob Paul (Counsel)
RECOMMENDATION

The Director of the Conservation, Development, and Planning Department requests that the County Executive Officer deny Appeal Application № P08-00355, an appeal of a decision made by the Planning Director on May 1, 2008 to deny a fee waiver requested by Tom Carey on behalf of his clients Katie Duncan and Dennis Hall and associated with Use Permit Application № P08-00015. The requested use permit, which is currently under staff review, proposes a horse boarding and training stable to be located on a 2.28 acre parcel located in an AW (Agricultural Watershed) zoning district. Assessor’s Parcel No. 034-212-004, 1147 Darms Lane, Napa.

ENVIRONMENTAL DETERMINATION

Should the County Executive Officer (hereinafter CEO) act to uphold the Planning Director's determination to deny a fee waiver, the action would be exempt from the application of the California Environmental Quality Act under CEQA Guidelines, Section 15270 (a), which states that, "CEQA does not apply to projects which a public agency rejects or disapproves." 

Should the CEO act to overturn the Planning Director's denial and institute a fee waiver, CEQA Guidelines Section 15378 (b)(4) states that, "government fiscal activities which do not involve any commitment to any specific project which may result in a potentially significant physical impact on the environment" are not, as a matter of law, "projects" and are therefore exempt from CEQA. The imposition and/or waiver of fees associated with a planning application neither creates a regulatory framework under which an ultimate project will be reviewed nor predetermines its approval. As a result, the approval of a fee waiver does not, "involve any commitment to any given project" within the meaning of CEQA Guidelines Section 15378 (b)(4).

EXECUTIVE SUMMARY

On January 15, 2008, Ms. Katie Duncan and her father Mr. Dennis Hall filed a use permit application with the Planning Division which proposed a horse training stable and the boarding of up to six horses on the Hall property at 1147 Darms Lane, Napa. The six horses were to be in addition to the animals owned by Ms. Duncan and presently living on the 2.28 acre parcel; accounting for an additional 16 horses according to submitted materials. The use permit application was preceded by nearly a year of neighbor complaints about unpermitted horse-related activities, enforcement investigations by a number of County agencies including a formal notice of violation, and a written determination by County Counsel's office that the activities then occurring on the Hall property were both commercial and beyond the scope of "agriculture" as allowed by-right under the property's AW zoning.

Ms. Duncan and Mr. Hall submitted an incomplete $1,303 fee deposit when they initially filed the use permit application and, as of June 5, 2008, were nearly $4,400 in arrears on required time and materials fees. The appeal now before the CEO results from a fee waiver request which was filed on April 25, 2008 and denied by the Planning Director on May 1, 2008 for lack of evidence that the Duncan horse operation was a non-profit organization as required by the County's fee waiver policies. Mr. Tom Carey, attorney for Ms. Duncan and Mr. Hall and the appellant here, requests that the CEO find that public policy objectives outweigh adopted County policy limiting fee waivers to non-profit organizations, overturn the Planning Director's denial, and grant a partial fee waiver for the Duncan Horses use permit application. 

Planning staff recommends that the CEO uphold the Planning Director's decision based on the findings that: 1.) it is in the public interest to process fee waiver requests in an even handed and predictable manner and that the Napa County Policy Manual adopts fee waiver procedures to that end; 2.) the nonprofit status of an applicant is an objective threshold question established by the Napa County Policy Manual; and 3.) that the Duncan horse operation is not a non-profit organization.

BACKGROUND AND DISCUSSION

On May 1, 2008, after considering all evidence on file with the Conservation, Development, and Planning Department, Deputy Director John McDowell, acting for the Planning Director, administratively denied a fee waiver request made pursuant to Use Permit Application No. P08-00015. The administrative denial of the requested fee waiver was based on the "lack of adequate evidence in the record that the applicant is currently a non-profit organization as required by the Napa County Policy Manual, Part III, Section 10.020(a)(3)." (John McDowell for Hillary Gitelman, letter to Tom Carey, May 1, 2008.) On May 14, 2008, subsequent to the Director's determination, and within the prescribed 15-day period for the appeal of administrative determinations, an appeal was filed by Tom Carey.

CURRENT STATUS AND ACTIONS REQUESTED BY THE CEO
The matter before the CEO is an appeal of the Planning Director's denial of a fee waiver request associated with an open use permit application. The appellant asserts that the requirement that fee waivers only be granted to nonprofit organizations must be interpreted in light of the public policy objectives of the fee waiver provision and that the CEO’s primary consideration should be whether a fee waiver furthers the public good. The appellant requests that the CEO overturn the decision of the Planning Director and that those fees over and above the $1,303 already submitted by Ms. Duncan and Mr. Hall be waived. 

Napa County Policy Manual, Part III, Section 10.020 provides for appeals of fee waiver requests and stipulates that the CEO shall hear such those appeals. While the Policy Manual does not provide clear guidance as to the appropriate standard of review, Planning staff would conservatively recommend that the CEO hear this matter de novo. The CEO should consider the basis for the appeal, staff's response as presented below, and the public record as attached to this report. Following review, the CEO may affirm, reverse, or modify the decision made by the Planning Director.

STATED BASIS FOR THE APPEAL AND STAFF RESPONSE

Appeal Ground 1: This waiver advances important public policies, including the preservation of agricultural land and the promotion of agricultural education.

Relevant Required Finding:

The waiver of the fee will advance a public policy. (Napa County Policy Manual Part III, Sub-Part 10, Section 10.010 {a}{1})

Staff Response: The appellant proposes a use permit to allow a, "horse boarding and/or training stable", which is conditionally allowed within the Hall parcel's AW zoning designation subject to the grant of a use permit (Napa County Code Section 18.20.030 {D}). Like kennels, veterinary facilities, feed lots, and wineries, all of which are conditionally allowed in the County's agricultural zoning districts, a horse boarding and training facility bears some resemblance to an agricultural use, but is not technically “agriculture” as defined by the Zoning Code. By creating a separate use category including "horse boarding and training facilities" and differentiating those uses from "agriculture," the Code draws a clear distinction between the two activities. As a result, the operation of a horse boarding and training facility on the Hall property would not function to preserve agricultural land as claimed by the appellant.

The appellant also argues that General Plan Agricultural policies require the County to promote an agricultural support system including 4-H, FFA, and agricultural education. Staff agrees with the appellant that fee waivers in support of agricultural education may sometimes be warranted, however, the County's Policy Manual would limit such waivers to duly registered non-profit educational organizations such as the two examples given- the 4-H and the Future Farmers of America. As discussed below, Duncan Horses is not a non-profit organization.

Appeal Ground 2: This waiver is in the public interest and will promote a public benefit. The activity for which the use permit is being sought: 1.) Promotes agricultural education; 2.) Enables children of limited resources to enjoy and appreciate horses; 3.) Empowers children with disabilities to overcome obstacles; and 4.) Protects otherwise vulnerable horses.

Relevant Required Finding:

The waiver of the fee is in the public interest and will promote a public benefit. (Napa County Policy Manual Part III, Sub-Part 10, Section 10.010 {a}{2})

Staff Response: The appellant outlines a number of positive attributes associated with Ms. Duncan's horse training activities and Planning staff has no reason to challenge either their validity or the extent of their benefit. We would caution, however, that the weighing of public benefits is a complicated business. Property owners living adjacent to the Hall property attest to a number of nuisance conditions associated with the Duncan Horses operation including traffic, noise, and odors. The CEO may wish to balance the benefits to families of limited resources, disabled children, and vulnerable horses against the not insignificant costs imposed on neighbors when assessing the strength of the public interest in, and the net public benefit likely to accrue from, the waiver of fees proposed here.

Staff would argue that there is yet another public interest to be considered in this case, and that is the clear public interest in the even-handed and predictable application of County regulations. The Board of Supervisors has adopted regulations establishing when and how fee waivers should be granted and has seen fit to require that they be limited to non-profit organizations. As such, an applicant's non-profit status has been established as a clear test as to whether or not their activity is adequately in the public interest and in furtherance of a public benefit. As analyzed below, we believe that this application fails that established test.

Appeal Ground 3: The applicant will become a non-profit organization once the use permit has been granted.

Relevant Required Finding:

The applicant is a non-profit organization. (Napa County Policy Manual Part III, Sub-Part 10, Section 10.010 {a}{3}) 

and

The non-profit organization approved for a fee waiver has provided written assurance that a designated percentage of the proceeds of said event will be donated for the public benefit of the citizens of Napa County. (Napa County Policy Manual Part III, Sub-Part 10, Section 10.010 {a}{4})
Staff Response: The appellant admits that his clients are not now a non-profit organization and no information has been submitted indicating that (currently nonexistent) non-profit proceeds will be donated for the public benefit of the citizens of Napa County. The submitted appeal does, however, argue that;

Ms. Duncan wishes to receive donations to offset the costs of maintaining horses and, if this fee waiver and use permit are granted, the costs of establishing her operation as a non-profit organization, estimated to be $3,000-$4,000. However, Ms. Duncan finds herself in the midst of a "Catch-22." County Counsel has opined that accepting donations in the form of labor or donations in exchange for horse riding lessons is a commercial use in the AP (sic) Zoning District requiring a use permit. The standard use permit fee of $8,260 is cost prohibitive given the marginal economic return of the activities proposed. (Tom Carey, Appeal Letter, May 12, 2008)
Staff would argue that the non-profit status of an applicant for a fee waiver is a threshold question. If the applicant can establish that it is presently a non-profit organization, the approving authority can move on to determining the more subjective questions of whether or not the waiver advances important public policy goals, accrues a public benefit, and proposes adequate financial contributions to the people of Napa County. As the appellant here is admittedly not a non-profit organization, we do not believe the CEO need reach the additional required findings addressed above.

OTHER ISSUES RELATING TO THE RECORD ON THIS ITEM

Appropriateness of Required Fee Deposits

The Conservation, Development, and Planning Department fee schedule (codified at Part III, Sub-Part 80 of the County's Policy Manual) utilizes a time and materials system to set fees for use permit applications. Applicants are required to submit an initial deposit, currently $8,260, at initial filing against which all County Departments bill their time. The final fee amount varies project-to-project and is designed to reflect the County's actual cost to process an application. While some projects require additional fee deposits beyond the $8,260 figure, others result in a partial refund of the initial deposit. Applications, such as the Duncan Horses use permit request, which are borne of County zoning enforcement actions and which cause substantial neighborhood concern and strife tend to require equally substantial investments of County time and treasure.

Ms. Duncan and Mr. Hall submitted an incomplete fee deposit totaling $1,303 when they initially filed their use permit application. As of June 6, 2008 County staff had billed for $5,649 dollars, resulting in a fee account which is presently $4,346 in arrears. The County has yet to receive enough information from the applicants to complete CEQA and other staff reviews required to bring the item to the Planning Commission for approval. It seems reasonable to assume that a significant additional investment of County staff time will be necessary before a satisfactory resolution to this matter is reached.

The Claimed Agricultural and Non-Commercial Nature of the Use

While the applicants are currently pursuing a use permit for a horse boarding and training facility, it has been their long-running assertion that the use is actually animal husbandry and that any horse riding occurring on the property is accessory to that primary allowed agricultural use. Were Duncan Horses to be deemed to be a chiefly agricultural use, no use permit would be necessary for its continued operation. 

Deputy County Counsel Robert Paul addressed these arguments directly in a letter dated October 12, 2007 and attached to this report. Planning staff will not attempt to paraphrase Mr. Paul's thorough and well reasoned letter, other than to relay that it is his determination that Duncan Horses is more akin to a "horse boarding and/or training stables" use (which requires a use permit) than the more limited "animal husbandry" use (which does not.) Mr. Paul further determines that the nature of the exchange of horseback riding lessons for volunteer horse care services and/or financial donations is inherently commercial and that any commercial activity occurring in the AW zoning district would require a use permit. We refer the CEO to the attached letter for a more detailed discussion of these issues.

The Nature and Sufficiency of the County's Ongoing Enforcement Actions

The County first issued a Notice of Violation against Mr. Hall on April 26, 2007. There followed a prolonged period of legal wrangling about whether or not the uses then occurring on the Hall property actually required a use permit. From the Planning Division’s perspective, these questions were resolved in Rob Paul's letter of October 12, 2007, which concluded that the horse-related activities occurring on the property were both commercial and best defined as horse boarding and training. Mr. Hall and Ms. Duncan filed a use permit application on January 15, 2008 and formal enforcement proceedings have been held in abeyance while that use permit application was processed. The applicants have, since that time, been repeatedly advised to cease all horse training and horse boarding operations until they have been granted a use permit that allows them.

It is the policy of the Department of Conservation, Development, and Planning to provide property owners with every available opportunity to comply with the County Code. It is, however, essential that open code enforcement cases show steady movement towards resolution. To that end, the Planning Division set a firm deadline of April 25, 2008 by which all required fees and materials necessary to bring the use permit application to Planning Commission hearing were to have been submitted. If required materials were not submitted by that date, the matter was to be referred back to the enforcement section for further prosecution. The fee waiver request currently before the CEO represents the applicants' attempt to meet the County's fee requirements; should it be denied, the County will deem the applicants not to have earnestly pursued the use permit remedy and formal enforcement actions will recommence.
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