TRUST AGREEMENT


This Trust Agreement is made and entered into as of the ______ day of_____________, 2006, by and among the County of Napa, CA, (hereinafter referred to as the "Employer") and Investors Bank & Trust Company (“IBT”) (hereinafter referred to as the "Trustee"). 

WITNESSETH


WHEREAS, the Employer has adopted and is maintaining for the exclusive benefit of its employees the County of Napa 401(a) Retirement Savings Plan (the "Plan") that qualifies under Section 401(a) of the Internal Revenue Code of 1986, as amended (the “Code”) and that is exempt from taxation under Section 501(a) of the Code and 



WHEREAS, the Employer may designate one or more agents to perform certain record keeping, administrative, investment, custodial and other services with respect to the Plan,  and may authorize such an agent to direct the Trustee as provided hereunder; and



WHEREAS, the Trustee has agreed to serve as a passive, directed trustee of the Plan, taking and holding title to the assets of the Plan as is required of a trustee under applicable law, but possessing no discretionary or custodial authority with respect to the Plan and its assets; and 



WHEREAS, the Employer desires to enter into a written agreement of trust with the Trustee to provide a means of funding the retirement benefits provided under the Plan and expressly authorizes the Trustee to rely on the direction of any duly authorized agent to the same extent as if such direction came from the Employer.



NOW, THEREFORE, in consideration of the mutual covenants contained herein, the parties hereto, intending to be legally bound, hereby agree and declare as follows:

ARTICLE I

ESTABLISHMENT OF THE TRUST


Section 1.1
The Employer and the Trustee hereby agree to the establishment of a trust (the “Trust”) consisting of such sums or assets as shall from time to time be held in the name of the Trustee together with such earnings, income and appreciation as may accrue thereon, which, less payments made to carry out the purposes of the Plan, are referred to herein as the “Fund”.


Section 1.2
The Trustee shall be under no duty to determine whether the amount of any contribution by the Employer is in accordance with the terms of the Plan, nor shall the Trustee be responsible for the collection of any contributions required under the Plan.  It shall be the duty of the Employer, subject to the provisions of the Plan, to make all required contributions under the Plan; to keep accurate books and records with respect to Plan participants; and to inform the Trustee in writing as to the identity and value of the assets titled in the Trustee’s name hereunder.


Section 1.3
It shall be the duty of the Trustee to take and hold title to the assets comprising the Fund in the Trustee’s name, as and when directed by the Employer in writing.  The Trustee shall not receive custody or possession of any such assets, nor shall the Trustee shall be responsible for the custody, investment, safekeeping or disposition of any assets of the Plan such functions to be the responsibility of the Employer or its designated agents pursuant to the terms of any administrative services, custodial or an other agreement between the Employer and such agents. The Fund shall be held, invested, reinvested and administered in accordance with the terms of the Plan, solely in the interest of Plan participants and their beneficiaries and for the exclusive purpose of providing benefits to Plan participants and their beneficiaries and defraying reasonable expenses of administering the Plan.  Except as provided in Section 5.2, no assets of the Plan shall inure to the benefit of the Employer.


Section 1.4
It shall be the duty of the Trustee to transfer title to the assets of the Fund, as and when directed by the Employer, in order for the Employer to pay benefits provided under the Plan, to pay expenses of the Plan, or for such other purposes as the Employer shall determine.


Section 1.5
The Trustee shall be fully entitled to rely on such directions furnished by the Employer concerning the Trustee's taking or transferring title to the assets of the Trust, and shall be under no duty to ascertain whether such directions are appropriate and in accordance with the provisions of the Plan.  Any such directions shall conclusively be deemed to be in accordance with the terms of the Plan, and the Trustee shall be entitled to rely upon, and shall be held harmless by, the Employer as to the propriety of such direction. 

ARTICLE II
PLAN AS PART OF AGREEMENT

Section 2.1
The Plan is expressly incorporated herein and made a part hereof with the same force and effect as if the Plan had been fully set forth herein, including any amendment to the Plan as may have been adopted in conjunction with the establishment of this agreement.  A copy of the Plan has been delivered to the Trustee.  The Employer shall deliver to the Trustee copies of all amendments to the Plan made after the date of this agreement.  


Section 2.2
Notwithstanding any other provision of this agreement or the Plan to the contrary, in the event any provision of the Plan is inconsistent with any provision of this agreement, the terms of this agreement shall control to the extent not inconsistent with the provisions of the Code or the Employee Retirement Income Security Act of 1974, as amended (“ERISA”) which govern the Plan.


Section 2.3
The terms of the Plan shall govern the amount, form and timing of benefit payments under the Plan to which a Plan participant or a beneficiary is entitled.


Section 2.4
The incorporation of the Plan into this agreement shall not affect the provisions of the Plan concerning the amendment or termination thereof.

ARTICLE III

INVESTMENT OF THE FUND

Section 3.1
The Trustee shall perform its functions as a nondiscretionary, noncustodial Trustee.  The Trustee shall have no discretion or authority for the investment or management of the assets of the Fund and shall act solely as a directed trustee of the assets to which it holds title.  The Trustee, as a nondiscretionary trustee, shall act only upon receipt of proper written directions from the Employer.


Section 3.2
The Employer shall have the exclusive authority and discretion to select the investments in which the Fund shall be invested, except to the extent such right may be given to Plan participants with respect to their plan account balances or delegated to an Investment Manager.  In exercising such authority, the Employer shall use the care, skill, prudence and diligence under the circumstances then prevailing that a prudent person acting in a like capacity and familiar with such matters would use in the conduct of an enterprise of a like character and with like aims.  Solely for purposes of maintaining proper title to the assets of the Fund, the Employer will provide the Trustee with information regarding the investment in the Fund and any changes.


Section 3.3
In taking title to any assets of the Fund, the Trustee shall be fully entitled to rely on such directions furnished to it by the Employer, and shall be under no duty to make any inquiry or investigation with respect thereto.  The Trustee shall not be liable for the acts or omissions of the Employer, the Plan participants, any Investment Manager or any other person authorized to act with respect to the Plan or with respect to the investment or management of any assets of the Plan.


Section 3.4
Subject to the provisions of Sections 3.1, 3.2 and 3.3, the Trustee shall have the authority, in addition to any authority given by law, to exercise the following powers in the administration of the Trust in a nondiscretionary manner solely as directed by the Employer.


(a)
to take title to all or a part of the Fund in accordance with the Employer's investment directions, in any available investment selected by the Employer without restriction to investments authorized for fiduciaries, including, without limitation on the amount that may by invested therein, any investment in a group annuity contract or similar insurance company product, shares in any mutual fund or in the common stock of the Employer or other business entity.  The Trustee shall have such power even if the Trustee or an affiliate of the Trustee provides services as investment advisor or manager, sponsor, distributor, custodian, transfer agent, registrar, or similar related services to the investment company or investment trust and receives reasonable compensation for those services. Any person having investment authority with regard to the Fund may direct the investment of any part or all of the assets comprising the Fund in any common, collective, or group trust (“Common Trust”) maintained by the Trustee; provided, however, that any such investment will not adversely affect the qualified or exempt status of the Plan or Trust. 


(b)
to transfer title, pursuant to the disposition of all or any part of the investments, securities, or other property which may from time to time or at any time constitute the Fund, in accordance with the Employer's directions, and to make, execute and deliver to the purchasers thereof good and sufficient deeds of conveyance therefor, and all assignments, transfers and other legal instruments, either necessary or convenient for passing the title and ownership thereto, free and discharged of all trusts and without liability on the part of such purchasers to see to the application of the purchase money;


(c)
to cause any investment of the Fund to be registered in the name of the Trustee or the name of its nominee or nominees or to retain such investment unregistered or in a form permitting transfer by delivery; provided that the books and records of the Trustee shall at all times show that all such investments are part of the Fund;


(d)
to vote in person or by proxy with respect to all shares of the investments which are held under the Plan solely in accordance with directions furnished to it by the Employer.


(e)
upon the written direction of the Employer, to apply for, purchase, hold or transfer any group annuity contract or similar insurance company product;


(f)
to consult and employ any suitable agent to act on behalf of the Trustee and to contract for legal, accounting, clerical and other services deemed necessary by the Trustee in connection with its duties under the terms of this agreement;


Section 3.5
Except as may be authorized by regulations promulgated by the Secretary of Labor, the Trustee shall not maintain the indicia of ownership in any assets of the Fund outside of the jurisdiction of the district courts of the United States.

ARTICLE IV

DUTIES AND RESPONSIBILITIES

Section 4.1
The Trustee, and the Employer shall each discharge its assigned duties and responsibilities under this agreement and the Plan solely in the interest of Plan participants and their beneficiaries in the following manner:


(a)
for the exclusive purpose of providing benefits to Plan participants and their beneficiaries and defraying reasonable expenses of administering the Plan;


(b)
with the care, skill, prudence, and diligence under the circumstances then prevailing that a prudent person acting in a like capacity and familiar with such matters would use in the conduct of an enterprise of a like character and with like aims;


(c)
by diversifying the available investments under the Plan so as to minimize the risk of large losses, unless under the circumstances it is clearly prudent not to do so; and 


(d)
in accordance with the provisions of the Plan and this agreement insofar as they are consistent with the provisions of ERISA.

Notwithstanding the above or anything to the contrary herein, the assets of the Plan shall be held by the Trustee as title holder only.  Persons holding custody or possession of assets titled to the Trust shall include the Employer and any agents or subagents or other persons designated by the Employer.  The Trustee shall not be responsible or liable for any loss or expense which may arise from or result from compliance with any direction from the Employer to take title to any assets, nor shall the Trustee be responsible or liable for any loss or expense which may result from the Trustee's  refusal or failure to comply with any direction to hold title, except if the same shall involve or result from the Trustee's negligence or intentional misconduct.  The Trustee may refuse to comply with any direction from the Employer in the event the Trustee, in its sole and absolute discretion, deems such direction improper by virtue of applicable law. 

Section 4.2
Subject to the provisions of Article III, the Trustee shall have the following additional powers and authority with respect to all property constituting a part of the Fund in a nondiscretionary manner solely as directed by the Employer:



(a)
To sell, exchange or transfer any such property at public or private sale for cash or on credit.



(b)
To participate in any plan of reorganization, consolidation, merger, combination, liquidation or other similar plan relating to any such property, and to consent to or oppose any such plan or any action thereunder, or any contract, lease, mortgage, purchase, sale or other action by any corporation or other entity.



(c)
To deposit any such property with any protective, reorganization or similar committee; to delegate discretionary power to any such committee, and to pay part of the expenses and compensation of any such committee and any assessments levied with respect to any property so deposited.



(d)
To exercise conversion privileges or subscription rights available in connection with any such property; to oppose or to consent to the reorganization, consolidation, merger or readjustment of the finances of any corporation, company or association, or to the sale, mortgage, pledge or lease of the property of any corporation, company or association any of the securities of which may at any time be held in the Fund and to do any act with reference thereto, including the exercise of options, the making of agreements or subscriptions and the payment of expenses, assessments or subscriptions which may be deemed necessary or advisable in connection therewith and to hold and retain any securities or other property which it may so acquire.



(e)
To commence or defend suits or legal proceedings and to represent the Trust in all suits or legal proceedings; to settle, compromise or submit to arbitration, any claims, debts or damages, due or owing to or from the Trust.



(f)
To borrow money from any lender in such amounts and upon such terms and conditions as shall be deemed advisable or proper to carry out the purposes of the Trust and to pledge any securities or other property for the repayment of any such loan.



(g)
To make, execute and deliver, as Trustee, any and all contracts, waivers, releases or other instruments in writing necessary or proper for the accomplishment of any of the foregoing powers.



(h)
To transfer title to assets of the Fund to a successor trustee.



(i)
To exercise, generally, any of the powers which an individual owner might exercise in connection with property held by the Fund, and to do all other acts that the Employer deemed necessary or proper to carry out any of the powers set forth in this Section 4.2 or otherwise in the best interest of the beneficiaries of the Fund.


Section 4.3
The Employer shall keep full and accurate accounts of all receipts, investments, disbursements and other transactions involving the Fund.  The Trustee shall not be required to keep accounts of the investment, receipts, disbursement and other transactions of the Trust, except as necessary to perform its title-holding function hereunder, except to the extent, if any, that an accounting by a trustee is required and non-delegable under applicable law.


Section 4.4
Solely if and to the extent that an accounting by a trustee is required and non-delegable under applicable law, within ninety (90) days after the end of each Plan year or within ninety (90) days after its removal or resignation, the Trustee may file with the Employer a written account setting forth the assets titled to the Trust.  Upon approval of such written account, the Employer shall not be entitled to any further accounting by the Trustee.  The failure to express objections to such account in writing, delivered to the Trustee within 90 days from the date on which the account is delivered shall be deemed an approval of the accounting.


Section 4.5
The Trustee shall not be required to determine the facts concerning the eligibility of any Plan participant to participate in the Plan, the amount of benefits payable to any participant or beneficiary under the Plan, or the date or method of payment or disbursement.  The Trustee shall be fully entitled to rely solely upon the written advice and directions of the Employer as to any such question of fact.


Section 4.6
Unless resulting from the Trustee’s negligence, intentional misconduct or breach of its fiduciary duties under this agreement or ERISA, the Employer shall indemnify and save harmless the Trustee from, against, for and in respect of any and all damages, losses, obligations, liabilities, liens, deficiencies, costs and expenses, including without limitation, reasonable attorney’s fees incident to any suit, action, investigation, claim or proceedings suffered, sustained, incurred or required to be paid by the Trustee in connection with the Plan or this agreement. 


Section 4.7
In the management of the Trust Fund, the Trustee may employ agents and delegate to them such ministerial and limited discretionary duties as the Trustee shall see fit.  As of the effective date of the Trust Agreement, the Trustee has appointed the Hartford Life Insurance Company (“The Hartford”) as the agent to which it has delegated certain duties.  Also, as of the effective date of the Trust Agreement, the Trustee appoints the Employer as its authorized representative to which it has delegated the authority to sign on the Trustee’s behalf all documents relating to the investment of Plan assets in any vehicle sponsored by or made available through The Hartford and its affiliates.

ARTICLE V

PROHIBITION OF DIVERSION


Section 5.1
Except as provided in Section 5.2 of this Article, at no time prior to the satisfaction of all liabilities with respect to Plan participants and their beneficiaries under the Plan shall any part of the corpus or income of the Fund be used for, or diverted to, purposes other than for the exclusive benefit of Plan participants or their beneficiaries, or for defraying reasonable expenses of administering the Plan.


Section 5.2
The provisions of Section 5.1 notwithstanding, assets of the Trust representing contributions made by the Employer under the Plan may be returned to the Employer, at the direction of the Employer, under the following conditions:


(a)
If a contribution is made by mistake of fact, such contribution may be returned to the Employer within one year of the payment of such contribution;


(b)
Contributions to the Plan are specifically conditioned on initial qualification of the Plan under the Code.  If the Plan is determined to be disqualified, contributions made in respect of any period subsequent to the effective date of such disqualification may be returned to the Employer within one year after the date of denial of qualification.

ARTICLE VI

APPOINTMENT OF INVESTMENT MANAGERS

Section 6.1
The Employer may appoint one or more investment managers within the meaning of ERISA Section 3(38). The Employer shall provide the Trustee with a copy of its agreement with the investment manager and shall be deemed in providing such copy, to certify that such investment manager meets the requirements of section 3(38) of ERISA.  


Section 6.2
The assets with respect to which a particular investment manager has been appointed shall be segregated in a distinct account and the investment manager shall direct every aspect of the investment of such assets.   The Trustee has no responsibility for making any proxy voting or tender offer decisions with respect to such securities; or to maintain any records of such proxy or tender offer votes.  The Trustee shall not be liable for any acts or omissions of an investment manager or for acting or not acting in accordance with the direction of an investment manager, unless the Trustee has actual knowledge that by such action or failure to act it would itself be committing or participating in a breach of fiduciary duty.  The Trustee shall have the full protection of section 405(d) of ERISA.

ARTICLE VII

COMMUNICATION WITH EMPLOYERS' AGENT

Section 7.1
Whenever this agreement permits or requires the Trustee to act upon the directions or instructions of the Employer, the Trustee shall be entitled to act upon any written or verbal communication by any person or agent designated to act as or on behalf of the Employer.  Such person or agent shall be so designated in writing by the Employer, pursuant to the Delegation of Authority annexed hereto and made apart hereof (labeled Exhibit A), and such authority shall continue until revoked in writing.  The Trustee shall incur no liability for failure to act on such person’s or agent’s instructions or orders without written communication, and the Trustee shall be fully protected in all actions taken in good faith reliance upon any instructions, directions, certifications and communications believed to be genuine and to have been signed or communicated by the proper person.


Section 7.2
Whenever the agreement permits or requires The Trustee to notify or otherwise communicate with the Employer, the Trustee shall be entitled to notify or otherwise communicate with the Employer's designed agent, as described in Section 7.1.


Section 7.3
The Employer shall notify the Trustee in writing as to the appointment, removal or resignation of any person designated to act on its behalf.  The Trustee shall be fully protected in acting upon the directions of, or dealing with, any person so designated, until it receives notice to the contrary.  The Trustee has no duty to inquire into the qualifications of any person so designated.

ARTICLE VIII

TRUSTEE’S COMPENSATION

Section 8.1
The Trustee shall be entitled to such compensation for its services as is mutually agreed to.  The Trustee shall also be entitled to reimbursement for all direct expenses properly incurred on behalf of the Plan.  Such compensation or reimbursement shall be paid to the Trustee out of the Fund unless paid directly by the Employer.

ARTICLE IX

RESIGNATION AND REMOVAL OF TRUSTEE


Section 9.1
The Trustee may resign at any time by written notice to the Employer, effective sixty (60) days after delivery, unless prior thereto a successor trustee shall be appointed.


Section 9.2
The Trustee may be removed by the Employer upon sixty (60) days written notice to the Trustee.   Such notice may be waived by the Trustee.


Section 9.3
The appointment of a successor trustee shall take effect upon the delivery to the Trustee of written notice from the Employer of the appointment of such successor trustee, and of such successor's acceptance in writing of such appointment.  Any successor trustee may be either a corporation authorized and empowered to exercise trust powers or one or more individuals.  If within thirty (30) days after notice of resignation is given a successor trustee has not been appointed, the Trustee or the Employer may apply to any court of competent jurisdiction for the appointment of a successor trustee.


Section 9.4
Upon the appointment of a successor, the Trustee shall transfer title to the assets of the Fund to such successor trustee, after reserving title to assets with a value equal to the amount necessary to provide for its settlement of expenses, the amount of any compensation due and any other valid charges against the Fund.  If the value of the assets so reserved are not sufficient for such purposes, Trustee shall be entitled to reimbursement for any deficiency from the successor trustee and the Employer, who shall be jointly and severally liable therefor.


Section 9.5
The Employer further agrees to indemnify and hold harmless the Trustee for any losses, costs, damages, or expenses, including reasonable attorneys’ fees and expenses, which it may incur or pay out by reason of any (alleged or actual) action or inaction on the part of any predecessor or successor trustee of the Trust.

ARTICLE X

INSURANCE COMPANIES

Section 10.1
With respect to any group annuity or other insurance company product, the Trustee shall be entitled to accept as conclusive any records and statements provided by the insurance company as to value and other relevant data without any further investigation. 

ARTICLE XI

AMENDMENT AND TERMINATION OF THE TRUST AND PLAN

Section 11.1
The Employer may, by a written instrument, amend, terminate or partially terminate this agreement at any time.  No amendment shall increase the duties or liabilities of the Trustee without the Trustee’s consent; and, no amendment shall, except as may be explicitly permitted, divert any part of the Fund to any purpose other than providing benefits to Plan participants and their beneficiaries or defraying reasonable Plan expenses.


Section 11.2
If the Plan is terminated in whole or in part, or if the Employer permanently discontinues Plan contributions, the Trustee shall convey title to the assets of the Fund or any part thereof as directed in writing by the Employer, subject to the right or the part of the Trustee to reserve title to certain assets as provided in Section 9.4.  

ARTICLE XII

MISCELLANEOUS PROVISIONS

Section 12.1
Except as required for a qualified domestic relations order under Section 414(p) of the Code or as permitted by the Plan, the assets of the Fund or any interest of a Plan participant or beneficiary created by the Plan shall not be subject to execution, attachment, garnishment or other legal or judicial process whatsoever by any person claiming against such Plan participant and beneficiary.  No Plan participant or beneficiary may alienate, encumber or assign any of the payments or other interest created by the Plan.  Any action purporting to do so shall be void.


Section 12.2
Any person dealing with the Trustee may rely upon a copy of this Agreement and any amendments thereto certified to be true and correct by the Trustee.


Section 12.3
The construction, validity and administration of this agreement and the Plan shall be governed by the laws of Commonwealth of Massachusetts, except to the extent such laws have been specifically superseded by ERISA.


Section 12.4
Notwithstanding anything in this Agreement to the contrary, the Trustee shall not be responsible or liable for its failure to perform under this Agreement or for any losses to the Trust Fund resulting from any event beyond the reasonable control of the Trustee, its agents or subcustodians, including but not limited to nationalization, strikes, expropriation, devaluation, seizure, or similar action by any governmental authority, de facto or de jure; or enactment, promulgation, imposition or enforcement by any such governmental authority of currency restrictions, exchange controls, levies or other charges affecting the Trust Fund’s property; or the breakdown, failure or malfunction of any utilities or telecommunications systems; or any order or regulation of any banking or securities industry including changes in market rules and market conditions affecting the execution or settlement of transactions; or acts of war, terrorism, insurrection or revolution; or acts of God; or any other similar or third-party event.  This Section shall survive the termination of this Agreement.




IN WITNESS WHEREOF, the parties hereto have executed this agreement as of 

the day and year first above written.

WITNESS/ATTEST
INVESTORS BANK & TRUST COMPANY








_____________________________________

Print Name: ____________________
Print Name:__________________________



Print Title: ___________________________



Date: _______________________________








 
"TRUSTEE"







COUNTY OF NAPA, a political subdivision of







the State of California







By_______________________________________






                    BILL DODD, Chair of the Napa County









        Board of
Supervisors








      “EMPLOYER”

ATTEST: PAMELA A. MILLER

Clerk of the Board of Supervisors

By:_____________________       

APPROVED BY THE NAPA COUNTY

BOARD OF SUPERVISORS

  Date:   ________________________

Processed by:

______________________________
Deputy Clerk  of the Board

APPROVED AS TO FORM

Office of County Counsel

By: P.Tyrrell (by e-signature)

Date: 5/1/06
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