	In the Matter of:


	
	

	An Appeal by the Helene De Pins Estate Company LLC to a decision by the Zoning Administrator on January 13, 2011 to approve a Certificate of Extent of Legal Nonconformity No. P10-00065-CLN recognizing a commercial events venue located on a 130.16 acre parcel on the west side of St. Helena Highway northwest of Rutherford within the Agricultural Preserve (AP) Zoning District.

(Assessor's Parcel No. 027-210-025) (1901 St. Helena Highway, St. Helena).
	)

)

)

)

)

)

)

)

)

)
	RESOLUTION NO. 2011-____

FINDINGS OF FACT AND DECISION ON APPEAL


WHEREAS, on February 12, 2010, Walter H. Sullivan, III on behalf of HLP Estate Trust, LLC (“Applicant”) submitted an application for a Certification of the Extent of Legal Nonconformity to the Napa County Conservation, Development and Planning Department to recognize historic uses on the Beaulieu Garden property at 1901 St. Helena Highway, Rutherford, Napa County (Assessor's Parcel No. 027-210-025) (the "Project"); 

WHEREAS, the Project site is located on a 130.16 acre parcel on the west side of St. Helena Highway northwest of Rutherford within the Agricultural Preserve (AP) Zoning District, with a Napa County General Plan designation of Agriculture, Watershed and Open Space (“AWOS”); 
WHEREAS, after a preliminary review of the Project, the Planning Division determined that the Project will not have a significant environmental effect because there is no change to the existing structures or situation and therefore it qualifies for the General Rule exemption under the California Environmental Quality Act (“CEQA”) pursuant to CEQA Guidelines section 15061(b)(3); 
WHEREAS, a duly noticed hearing before the Zoning Administrator on the Project was scheduled for October 27, 2010; 

WHEREAS, on October 27, 2010 the hearing of the Napa County Zoning Administrator was continued to November 16, 2010; 

WHEREAS, on November 16, 2010, the Zoning Administrator conducted a public hearing which was attended by Planning Division Staff, two property owner representatives, and an attorney representing a neighbor. As detailed below, varying accounts as to the extent and intensity of commercial activity on the property were given by the parties involved. At the conclusion of the hearing, the Zoning Administrator expressed his intent to approve the use but noted that there were several discrepancies in the testimony and evidence that left ambiguities as the extent and intensity of the legal components of commercial use;
WHEREAS, on January 13, 2011, the Zoning Administrator rendered a written decision which determined the present extent of the legal nonconformity and issued certificate P10-0065-CLN (the “CLN”) setting forth such determination pursuant to Napa County Code section 18.132.050;
WHEREAS, on January 27, 2011, a timely appeal was received from Theodore Kolb on behalf of Applicant (“Appellant”) to seek relief from certain limitations and requirements included as part of the Zoning Administrator’s decision on the CLN (the “Appeal”); 

WHEREAS, in accordance with Napa County Code Section 2.88.080 (A), a hearing on the Appeal was scheduled before the Board of Supervisors (the Board) for March 22, 2011, a date at least fifteen but no more than ninety days from the date of submittal of the Appeal;

WHEREAS, on March 22, 2011, at a duly noticed public hearing, the Board heard and considered all evidence presented relating to the Appeal, including the administrative record, testimony and documentation of County staff, testimony and documentation submitted on behalf of Appellant and a neighbor representative and all oral and written testimony presented during the hearing.  After considering all evidence presented, the Board continued the public hearing to May 10, 2011, for purposes of allowing the Appellant, neighbor representatives and staff to propose an acceptable resolution as to the use of amplified music at events.  With respect to all other issues raised in the Appeal, the Board adopted a motion of intent to grant the first, second and third grounds of Appeal and deny the fourth ground of Appeal and modify the Zoning Administrator’s decision accordingly;

WHEREAS, the Board further directed County Counsel to prepare a resolution containing Findings of Fact and Decision on Appeal in support of its proposed decision and to present those findings to the Board for consideration at its meeting on May 10, 2011;

WHEREAS, on May 10, 2011, a proposed resolution containing the Findings of Fact and Decision on Appeal was presented to the Board for possible adoption; and

WHEREAS, this proposed resolution contains the Findings of Fact and Decision on Appeal having been presented to the Board for possible adoption at a regular meeting of the Board on May 10, 2011, and interested persons having been given an opportunity to address the Board regarding the proposed resolution.

NOW, THEREFORE, BE IT RESOLVED, that the Board of Supervisors finds, determines, concludes and decides as follows:

SECTION 1.
Recitals.


The Board hereby finds and determines that the foregoing recitals are true and correct.

SECTION 2.
Conduct of Appeal.


County Code Section 2.88.090(A) provides that if the hearing before the approving authority was not recorded electronically or by a certified court reporter, or if notice of the hearing was not required to be given in the manner set forth in Section 18.136.040, the hearing on the appeal shall be heard de novo.  Here, the decision of the Zoning Administrator was not recorded electronically therefore the Appeal was heard de novo.

SECTION 3.
Findings of Fact and Conclusions of Law on Appeal.


The Board hereby makes the following findings of fact and conclusions of law in regard to each of the grounds for appeal as stated by Appellant in its Appeal
:

A.
First Ground of Appeal.

Appellant’s Position:  In the Appeal, Appellant requests 57 events per year for 250 persons in attendance at each event.  The Zoning Administrator's action recognized 35 events per year for 160 guests per event as recommend by Planning Division Staff however; Appellant disagrees with this determination citing that the Zoning Administrator converted average attendance of 160 persons and an average of 35 events per year to a maximum of those numbers.   Appellant asserts that historically there have been no limits or restrictions on the number of events or persons in attendance. 
Findings:  
1)
Appellant’s representatives provided testimony and evidence in the form of:  (1) letters from Theodore Kolb, the property trustee, stating that historically there have been up to fifty-seven (57) events per year with attendance by up to five hundred (500) persons; 2) a letter from Paula LeDuc, the current exclusive caterer, stating that weddings have had as many as 375 persons in attendance; and (3) excerpts of event calendar records from 2004, 2005, 2006, 2008 and 2009 showing attendance of up to 400 persons per event.  Appellant contends that since there had never been a restriction on the number of events, that it is now inappropriate for the Zoning Administrator, or Board on appeal, to do so now; however, Appellant acknowledged prior to and during the Appeal hearing that it would be willing to limit the number of events to thirty-five (35) per year with up to three hundred seventy-five (375) persons in attendance.  
2)
While there was evidence in the record of larger events with up to at 500 persons in attendance, it appears that most events have had up to 200 persons in attendance.  
3)
The record reflects that conflicting testimony and evidence was given to the Zoning Administrator and the Board by the parties involved.  No other definitive evidence presented for the period prior to 1988 other than the good word of the property owner trustee.  There was evidence that ran contrary to the statements of the property owner representatives, most notably a 1983 agricultural contract voluntarily entered into by the property owner that expressly lists all uses of the property, and which fails to note that the property was being used for potentially unlimited commercial events.  The neighbor's representative also provided testimony that the frequency of noise intrusion had increased dramatically in recent years.  In considering this evidence and testimony in whole, the Zoning Administrator was compelled to follow the staff recommendation finding that it was a reasonable extrapolation as to the extent of activity that may have been occurring in 1969, the year in which commercial use on the property was determined non-conforming with zoning.  

Conclusions:
Based on the above findings, and the entire record, the Board grants the appeal and concludes that the Zoning Administrator properly found the Beaulieu Gardens to be a legally nonconforming commercial wedding and events venue however the Board modifies the Zoning Administrator’s decision with respect to the number of events and maximum persons allowed in attendance.  For the foregoing reasons, the Board finds that the Beaulieu Gardens is a legal nonconforming commercial events and wedding venue allowed a maximum of thirty-six (36) events per year.  Of the thirty six (36) events per year allowed, eighteen (18) of those events are allowed a maximum of two hundred (200) persons per event and eighteen (18) of those events are allowed a maximum of four hundred (400) persons per event.  Therefore, the Board grants this ground of appeal and modifies the Zoning Administrator’s approval of the CLN as set forth herein.

B.
Second Ground of Appeal.

Appellant’s Position:  Appellant requests that (outdoor) amplified music within the standard dBl (decibels) in the Napa County Noise Element be recognized as part of the use. The Zoning Administrator found that the Applicant failed to meet the burden of proof that outdoor amplified music was a component of legal nonconformity.  Appellant contends the decision was arbitrary because testimony was provided by the property owner that amplification had historically occurred.  Appellant also states that they were not aware that this was an issue prior to the neighbor representative raising it at the Zoning Administrator meeting. 
Findings: 


1) 
Appellant’s representative submitted testimony and evidence of large corporate events and weddings which included speeches and/or entertainment on the site with up to as many as five hundred (500) people on the site.  While the evidence does not specifically mention “amplified music,” it does indicate that there was amplification at events including a 1950’s movie film premier occurring on the property with full amplification of the sound track for enjoyment of the invited guests.  Due to the size of the crowds at such events and the types of events held at the site, Appellant asserted that it can reasonably be assumed that the use of microphones and speakers were used for entertainers and speeches at these events over the years.
2)
The parcel is 130 acres in size with the events venue located in the middle of the parcel approximately a half-mile from Highway 29.

3)
Appellant’s representative submitted testimony that the parcel is surrounded by only four neighbors; three of the four neighbors have never complained about noise from events at the property and are in support of the CLN.  Only one neighbor has made noise complaints to the County regarding live bands and amplified music on the site.  The neighbor's representative asserted that the noise intrusion on their property from live bands and bass-heavy d.j. music has intensified in both frequency and volume steadily over the last few years.

4)
No permits for electrical outlets supporting outdoor amplified music have ever been obtained.  Such permits have been required since 1955.  Staff noted that electrical outlets used for the facility appear modern, or least much newer than any outlet installed prior to 1955.  For amplified music to be a legal component of a commercial events venue, at least one commercial venue electrical permit should have been issued over the last 57 years.  


5)
In an effort to address the neighbor’s noise concerns, at the Appeal hearing Appellant submitted a proposed written agreement for amplified music whereby Appellant voluntarily agreed to: (1) reposition the amplifiers to direct sound in a direction other than the Evnin residence; (2) provide a 24/7 contact via cell phone so that the Evnins can contact a responsible party at any time should they feel music is not within the legal noise level; (3) retain a specialized amplified music expert to implement current mitigation methodologies to focus the amplified music to the venue and limit its impact on neighboring properties; (4) purchase and implement a decibel-measuring device which will measure music sound levels when amplified music is used.  Noise levels will be kept below levels prescribed in the County’s General Plan Noise Element; and (5) have these conditions imposed as legally binding conditions of the CLN, and should problems arise in the future the matter will come before the Napa County Planning Commission for consideration and possible action. 

Conclusions:
Based on the above findings, and the entire record, the Board grants the appeal and concludes that the Zoning Administrator properly found that amplification through the use of microphones for speaking at outdoor events has historically occurred on the site.  However the Board modifies the Zoning Administrator’s decision with respect to outdoor amplified music.  The Board finds that amplified music at outdoor events was a historic component of the legal nonconforming events venue and further finds that no more than seven (7) events per year may have outdoor amplified live band and disk jockey (d.j.) music and the remaining twenty-nine (29) events shall limit outdoor music to acoustic performances and/or arrangements with minimal amplification, if any. 
The Board further conditions the continued use of amplified music at the site upon Appellant providing reasonable prior notice to the Evnins of the seven (7) events with amplified music and upon:  (1) repositioning the amplifiers to direct sound in a direction other than the Evnin residence; (2) providing a 24/7 contact via cell phone so that the Evnins can contact a responsible party at any time should they feel music is not within the legal noise level; (3) retaining a specialized amplified music expert to implement current mitigation methodologies to focus the amplified music to the venue and limit its impact on neighboring properties; (4) purchasing and implementing a decibel-measuring device which will measure music sound levels when amplified music is used.  Noise levels shall be kept below levels prescribed in the County’s General Plan Noise Element and County Code Chapter 8.16.  Commercial events shall conclude by 10 p.m. with clean up completed by 11 p.m.  These conditions are legally binding conditions of the CLN, and should problems arise in the future the matter will come before the Napa County Planning Commission for consideration and possible action, including but not limited to, revocation of the CLN.  Therefore, the Board grants this ground of appeal and modifies the Zoning Administrator’s approval of the CLN as set forth herein.

C.
Third Ground of Appeal. 
Appellant’s Position:  Appellant is requesting that all events be completely catered.
Findings: 

1)
The Zoning Administrator's action did not prohibit or limit the use of caterers at the facility.  The Zoning Administrator’s approval required that the current exclusive caterer meet health and safety laws by obtaining all required licenses, and the action required all water and sewer facilities used for commercial use within the venue to meet minimum health and safety requirements for service to the public.  Plans documenting how events are staged and conducted shall be submitted to the Director of Environmental Management for review and approval.
2)
Subsequent to the Zoning Administrator’s decision, the Appellant informed County staff that the current caterer, Paul LeDuc, received the required County license necessary for event catering.


Conclusions:

Based on the above findings, and the entire record, the Board grants the appeal and concludes that the Zoning Administrator properly found that the current exclusive caterer must meet health and safety laws by obtaining all required licenses, and that all water and sewer facilities used for commercial use within the venue must meet minimum health and safety requirements for service to the public. 
D.
Fourth Ground of Appeal. 

Appellant’s Position:  Appellant requests that no structures be involved within the Certificate of Legal Nonconformity.

Findings: 
1)
Appellant appears to request that minimal to no improvements occur to the property as part of this action, although they do state in the Appeal that they are willing to replace pea gravel with decomposed granite to make the facility accessible to persons with disabilities.  
2)
The Zoning Administrator was compelled to find that improvements were necessary to the facility to meet basic health and safety requirements, and thus abate an existing potential nuisance.  Despite contradictory statements by property representatives, there was clear evidence in the form of a room cleaning charge from the exclusive caterer, and testimony received by staff from property owner representatives during the field visit, that the Big House Apartment (sometimes referred to as the Carriage House) is used for wedding party changing rooms.  Staff also identified that numerous electrical improvements existed within the garden areas used for the events.  Site photos from the internet indicate that these electrical improvements are integral to the commercial venue.  Site photos and staff testimony also indicate that no accessibility improvements have been made, and no fire safety improvements are included at the facility.  Dining primarily occurs under an open air sycamore tree trellis that has been wired for decorative lighting.  The Applicant responded to questions of restroom facilities by stating that portable toilets are used, and gave internet examples of what such facilities look like but stopped short of indicating that these are the types of facilities that have been in use since prior to 1969.
3)
At the Appeal hearing, Appellant’s representative acknowledged that in the past brides have used the Big House Apartment on the property as a changing room however that practice has stopped.  
4)
Appellant’s representative testified that because the facilities have been in existence since prior to 1955, it would be costly and time consuming to bring them up to current building code standards and that was one of the reasons the Applicant did not seek to have the buildings and structures be a component of the CLN proceeding.  The Zoning Administrator could not support that position as this property is being used for public assembly.  For decades, the Building and Fire Code have required venues for public assembly to meet certain minimum health and safety requirements regardless of whether the venue is within structures or out of structures.  The Zoning Administrator did not have the option of ignoring the use of these structures simply because the Applicant asserted that the CLN request did not pertain to them.
5)
Many weddings and similar events have already been booked at least twelve months out and Appellant desires to honor those prior commitments.  The Board is willing to allow Appellant to continue to conduct weddings and events at the site on a limited, interim basis so as to minimize disruption to those who have already reserved the site and made plans.    

6)
Because the events occur primarily outside and because the two structures consisting of the Big House Apartment and restroom within the barrel storage building are only minimally used in connection with the commercial events, the structures can be inspected by the Chief Building Official, Fire Marshall and County Health Officer for compliance with basic health and safety standards and assuming they meet basic standards can be used on an interim basis.     

Conclusions:  Based on the above findings, and the entire record, the Board denies the appeal and concludes that the Zoning Administrator properly found that continued, limited use of the Big House Apartment and restroom in the barrel storage building is contingent upon the Big  House Apartment and restroom complying with basic health and safety standards for public venue occupancy as determined by the Chief Building Official, Fire Marshall and County Health Officer and that overnight accommodations are prohibited.  The Board further finds that assuming the Big House Apartment and restroom in the barrel storage building can meet basic health and safety standards; it may be used for public venue occupancy until May 10, 2011.  As of May 11, 2011, the Big House Apartment and restroom in the barrel storage building may not be used for public venue occupancy until such time as the buildings and structures are brought into full compliance with all current applicable Fire, Building and Environmental Health standards.  Therefore, the Board denies this ground of appeal and modifies the Zoning Administrator’s approval of the CLN as set forth herein. 
SECTION 4.
CEQA Determination.


General Rule.  The Board finds that it can be seen with certainty that there is no possibility the proposed action may have a significant effect on the environment and therefore CEQA is not applicable.  (See Guidelines for the Implementation of the California Environmental Quality Act, 14 CCR Section 15061(b)(3).)
SECTION 5.
Certification.

In accordance with Section 18.132.050(F), the Board of Supervisors directs the Zoning Administrator to file a true and correct copy of the certificate of the present extent of legal nonconformity within 30 calendar days of the date this action is finalized.

SECTION 6.
Substantial Evidence.


Substantial evidence supporting each and every finding made herein is contained in the record of proceedings on the CLN.  All of the files and records that comprise the administrative record for the CLN are incorporated herein by reference.
SECTION 7.
Final Determinations.


Based on the foregoing facts, findings, rationales, determinations and conclusions, the Board hereby:

1)
Adopts the findings of facts and rationales as set forth in this Resolution; and
2)
Grants the first, second and third grounds of appeal, denies the fourth ground of appeal and modifies the Zoning Administrator’s decision as set forth herein.
SECTION 8.
Effective Date.


This Resolution shall take effect in accordance with the provisions of Napa County Code Chapter 2.88.

SECTION 9.
Judicial Challenge.


Unless a shorter period applies, any judicial challenge to this decision is governed by California Code of Civil Procedure Section 1094.6.


THE FOREGOING RESOLUTION WAS DULY AND REGULARLY ADOPTED by the Board of Supervisors of the County of Napa, State of California, at a regular meeting of the Board held on the ______ day of ______________________, 2011, by the following vote:


AYES:

SUPERVISORS
__________________________________







__________________________________


NOES:

SUPERVISORS
__________________________________


ABSENT:
SUPERVISORS
__________________________________







__________________________________







BILL DODD, Chairman






Napa County Board of Supervisors

ATTEST: GLADYS I. COIL

Clerk of the Board of Supervisors

APPROVED BY THE NAPA COUNTY

BOARD OF SUPERVISORS

  Date:   ________________________

Processed by:

______________________________
Deputy Clerk of the Board

APPROVED AS TO FORM

Office of County Counsel

By: Laura J. Anderson, (e-signature)
       Deputy County Counsel
Date: April 22, 2011 
By:_____________________       
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� This Resolution summarizes the grounds of appeal.  For the complete text of the Appeal, please see the actual Appeal dated January 27, 2011.
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